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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES K, TALLMAN, 1132 H Street, 

Anchorage, Alaska; ALICE P, TALLMAN, 

1132 H Street, Anchorage, Alaska; CHRISTINE 
FLEISCHER, Palmer, Alaska; WILLIAM O. 
RABOURN, c/o Bell, Sanders & Tallman, Box 

1599, Anchorage, Alaska; HARRY B. COCKRUM, 
3705 N. Massachusetts Avenue, Portland 17, 

Oregon; BAILEY E. BELL, 213 Central Building, 

Box 1599, Anchorage, Alaska; JAMES G, CARLSON, 
c/o William H. Sanders, Box 1599, Anchorage, Alaska; 
MICHAEL F. BEIRNE, 918 - 10th Avenue, Anchorage, 
Alaska; JAMES E. O'MALLEY, 213 Central Building, 
Box 1599, Anchorage, Alaska; and WALDO E. COYLE, 
Box 166, Kenai, Alaska 


as individuals, 
Plaintiffs 


' Civil Action 
i No. 1852 - '62 


STEWART &. UDALL | Filed June 8, 1962 


SECRETARY OF THE INTERIOR 
WASHINGTON, D. C. 


Defendant 


COMPLAINT FOR REVIEW, FOR DECLARATORY 
JUDGMENT, AND FOR INJUNCTIVE RELIEF 


The plaintiffs for their complaint represent as follows: 


l. The plaintiffs are citizens of the United States and residents 


of the State of Alaska, except Harry B. Cockrum who is 4 residert 


of Oregon. 


2. The defendant is 3 retary of the Interior of the United 
the administration of the laws relat- 
the Mineral Leasing Act of February 25, 
.C. S§i8l, et seq., as amended, and the 
0, as amended 43 U.S.C. §§ 141-142. The offi- 
is the District of Columbia. 
3, The matter in controversy, exclusive of interest and costs, ex- 
ceeés $10,000. 


_ 


The jurisdiction of the Courti invoked under Title ll, Section 


306 of the District of Columbia Code; upon the ground of diversity of citi- 


zenship, and upon the further ground that the construction and interpretation 
of federal statutes, executive orders, and regulations are involved and re- 
guired, Plaintiffs seex rele! uncer the terms of section 10 of the Administrative 
Procedure Act of J. i} 60 Stat. 243, 5 U.S.C. §1009, and under the 
terms of 28 é 2202 relating to Declaratory Judgments. The 
jurisdiction also by vi of its inherent power to grant injunctive 

5, This case is concerned with the unlawful, unreasonable and arbitrary 
action of the defendant in failing and refusing to issue to each of the plaintiffs 
an oil and gas lease covering 2560 acres of public land in Alaska to which each 
of the plaintiffs, as a respective first qualified applicant therefor, is entitled 
under the statutes, executive order, and regulations hereinafter referred to, and 


under the decisions, rulings and declared policy of the Department of the Interior. 


-3- 

6. The land in suit embraces 2560 acres for each plaintiff, or 
a total of 25,600 acres, more or less, in the northern part of the 
Kenai National Moose Range. At all times herein material the 25, 600 
acres were public lands of the United States believed to contain oil and 
gas deposits and were not within any known geologic structure of a 
producing oil or gas field. The land in suit is more particularly de- 
scribed in Appendix A annexed hereto and made a part of this complaint, 

7. Under the Act of August 8, 1946, section 3, 60 ele: 951, 30 
U.S.C. §226, amendatory of the Mineral Leasing Act, the Secretary of 
the Interior is authorized to lease such oil and gas lands when open to 
leasing under the Mineral Leasing Act. The Act iandatorily requires 
that: 


",.. When the lands to be leased are not within any known 
geological structure of a producing oil or gas field, the 


person first making application for the lease who is quali- 
fied to hold a lease under this Act shall be entitled to a 


lease of such lands without competitive bidding." 

(Emphasis supplied. ) 
Under the Act and long standing administrative decisions no application 
for an oil and gas lease under this section may be made of public lands 
reserved from oil and gas leasing, and a lease application for such 
closed lands grants the applicant no preference right over'a subsequent 
applicant who submits the first application for the lands after the lands 
are open to oil and gas leasing. 


8. The Kenai National Moose Reserve was established on December 


15, 1941 by Executive Order No. 8979 (6 F. R. 6471) issued by President 


Ber a 
Franklin Delano Roosevelt. The Executive Order provided that none 
of the lands within the Reserve, with certain exceptions, 

“shall be subject to settlement, location, sale or 

entry, or other disposition ... under any of the 

public land laws applicable to Alaska ..."' 
Executive Order No. $979 establishing the Reserve was promulgated 
ursuant to the power of the President under the 1910 Pickett Act, supra, 
as well as his inherent power under the Constitution, to withdraw lands 
from leasing under the Mineral Leasing Act and other public land laws 
for purposes such as wildlife refuges. 

9. By Executive Oréer No. 10355 of May 26, 1952 (17 F. R. 4831) 

the President delegated to the Secretary of the Interior his power 

" 0, to withdraw or reserve lands of the public 

Gomain and other lands owned or controlled by the 


United States in the continental United States or 


Alaska for public purposes, including the authority 

to modify or revoke withdrawals and reservations of 
Such lands heretofore or hereafter made.'' (Emphasis 
supplied. ) 


Under Departmental Regulations (24 F. R. 1348, Departmental Manual, 


§§ 200. 2.1, 2101.1, 210.1, 2,21, 2. 2A(4)(a)) the Secretary of the Interior has 


redelegated the authority delegated to him by the President in Executive 


Order No. 10355 relating to the creation or revocation of reservations of 
public lands to the Under Secretary and certain Assistant Secretaries but 
has expressly not redelegated this power to the Solicitor or Deputy Solicitor 
of the Department. 

10. On July 24, 1958 (published in the Federal Register of August 2, 


1958) the Secretary of the Interior issued an order (23 F. R, 5883) with 
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respect to the Kenai National Moose Reserve which expressly provided: 
"Closed Area. The following described lands within 
the boundaries of the Kenai National Moose Range, 
Alaska, are not opened to oil and gas leasing:" 


(Emphasis supplied. ) 


The lands listed as 'not opened'' were in the southern part'of the Reserve. 


As to the lands in the northern part of the Reserve, wherein the 25, 600 


acres involved in the present action lay, the Order provided: 


"... lease offers for lands which have not been ex- 
cluded from leasing will not be accepted for filing 

until the tenth day after the agreement and map are 
noted on the records of the land office of the Bureau 

of Land Management in Anchorage, Alaska, All lease 
offers filed in that office on that day and unail 10 A.M., 
on the tenth day thereafter will be treated as having 
been filed simultaneously. The priorities of all offers 
which conflict in whole or in part will be determined in 
accordance with the procedure outlines in the regulation 
43CFR 295.8," 


The "agreement and map" were noted on the records on August 4, 1958, 
so that the lands involved in this case first became open to lease offers 
on August 14, 1958, The July 24, 1958 order under which the lands were 
opened followed new regulations pertaining to wildlife lands in general 
(Circular 1990, 43 CFR 192.9, January 8, 1958) anda classification by 
the Secretary in January, 1958, (attached and made part hereto as 
Exhibit B) deciding that the northern part of the Kenai Moose Range "will 
be opened." 

ll. Plaintiffs duly filed their respective offersto lease on or after 
August 14, 1958 in accordance with the procedure pidae in the Secretary's 


Order of July 24, 1958, supra. Their applications were the first received 


iors 
by the Bureau of Land Management after the lands had been opened by 

the Secretary for lease offers. On September 4, 1959 the Bureau of 

Land Management issued a "Notice of Public Drawing" to "determine 
priorities between simultaneously filed oil and gas lease offers," which 
specifically included plaintifis' applications. A copy of this Notice is 
annexed as Exhibir C and made a part of this complaint. The drawing was 
held on September 14, 1959. Subsequent to the drawing, plaintiffs remained 
the first lease applicants for the respective lands applied for of those appli- 
cants filing after August 14, 1958. 

12, However, in decisions dated October 1, 5 and 7, 1959, the Chief, 
Minerals Adjudication Unit, Anchorage Land Office, rejected the plaintiffs' 
lease offers for the reason that they conflicted with leases issued during 
the fall of 1958, based on offers filed on various dates between October 15, 
1954 and January 28, 1955. 

13, Plaintiffs duly appealed to the Director of the Bureau of Land 
Management in accordance with the Department's rules of practice. By 
decisions by the Director and Acting Director dated July 21, 1960, July 15, 
1960 and July 15, 1960, respectively, the decisions by the Chief of the 
Minerals Adjudication Unit, Anchorage was affirmed. The Director and 
Acting Director in rejecting plaintiffs' appeal stated that the lands involved 
were "opened to leasing within the Kenai National Moose Range, Alaska" 


pursuant to Circular 1990 of January 6, 1958. (See paragraph 10, supra. ) 


Copies of these decisions are annexed as Exhibit D and made a part of this 


complaint. 
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14. Thereafter plaintiffs duly appealed to the Secretary of the 


Interior in accordance with the Department's mles of practice. The 
Secretary of Interior never acted upon the appeals. pated a Deputy 
Solicitor of the Department of the Interior in an opinion dated 
September 1, 1961 rejected plaintifis' appeals on different grounds 
from those asserted by the Director and Acting Director of the Bureau 
of Land Management. The Deputy Solicitor concluded thatthe lands 
within the Kenai National Moose Reserve withdrawn by Rice Order 
No. 8979 of December 16, 1941 were open to oil and gas leasing during 
1954 and 1955 when the offers were filed upon which leases were issued 
in September 1958, because "nothing in the withdrawal specifically 
excludes those lands from the scope of the act."" (A copy is attached 
as Exhibit E and made a part of this complaint.) Under Departmental 
Regulations discussed supra, paragraph 9, the Deputy Solicitor had no 
authority to open the Reserve. Plaintiffs! appeals to the Secretary of 
the Interior for the issuance of leases could have been epecceea by the 
Deputy Solicitor for the Secretary only if the Kenai National Moose 
Range had been validly opened by the President or Secretary of the 
Interior to oil and gas leasing in 1954 and 1955. ! 

15. Subsequent to the opinion of the Deputy Solicitor, plaintiffs 
undertook an investigation of the matters therein for the first time 
cited. Asa result thereof, plaintiffs then, pursuant to Beene 
procedures, duly filed a petition for exercise of pioaniisacy authority 


with the defendant Secretary of the Interior on the grounds (1) that newly 


discovered evidence from Nati Archives reveals that it was the 
intent of President Roosevelt in establishing the Kenai National Moose 
Reserve dy Executive Order in 1941 that it be closed to leasing under 
the Mineral Leasing Act; (2) that the Deputy Solicitor lacked authority 
to decide plaintiffs appeals to the Secretary; and (3) that the Deputy 
porteé Gecision conflicts with other decisions by Assistant 
Secretaries ané other officials within the Department - a conflict which 
y the Secretary could resolve. A copy of plaintiffs’ petition is attached 
xhibit Fas part of this complaint. In a decision dated April 
1962 ain by the same Deputy Solicitor, plaintiffs' petition 


¢ 
J 


for exercise of st 2 y authority, although allegedly considered on its 


merits, was Genieé. A copy of the decision of April 25, 1962 is attached 


, 


hereto as Exhibit Gas part of this complaint. 

16. Plaintiffs have exhausted their administrative remedies. 

17, The refusal of the defendant Secretary of the Interior to grant 
plaintiffs' petition for exercise of fupervisory authority, thereby reject- 
ing plaintiffs' lease offers and refusing to issue noncompetitive oil and gas 
leases to plaintiffs as the first qualified applicants is unlawful, arbitrary, 
unreasonable and discriminatory, is in violation of the express and manda- 
tory provisions of the Mineral Leasing Act of 1920, as amended, the Picket 
Act of 1910, as amended, and the applicable Executive Orders and regulations, 
and is contrary to the decisions, rulings and established administrative practice 


of the Department of the Interior. The unlawful and improper actions of the 


defendant herein complained of are particularized as follows: 
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(1) In failing to rule that the new evidence from National 
Archives shows that the 1941 Executive Order Sehigies ee Kenai 
National Moose Reserve closed the Reserve to oil and gas leasing 
offers until opened by the Secretary in his order issued July 24, 1958, 
although the decisions cited by the Deputy Solicitor in his opinion of 
September 1, 1961 relied upon such evidence in relation to established 
judicial construction of such orders, in deciding that the Reserve was 
previously open in 1954 and 1955. 

(2) In refusing to recognize his own regulations and con- 
trolling law which grant no authority to a Deputy Solicitor - modify 
or revoke the Executive Order of 1941 establishing the Kenai National 
Moose Reserve So as to retroactively declare the Reserve'open to oil 
and gas lease offers in 1954 and 1955 as a basis for the rejection of 
plaintiffs' lease offers made in August, 1958. Asa consequence the 
Deputy Solicitor had no authority to decide plaintiffs' appeals to the 


Secretary. 


(3) In failing to correct the purported opinion of the Deputy 


Solicitor rejecting plaintiffs' appeals which conflicted with other 
decisions by Departmental officials. 
WHEREFORE, plaintiffs pray: 
l. That the Court review the action of the defendant in ac- 
cordance with the provisions of section 10 of the Administrative Pro- 


cedure Act (5 U.S.C. §1009); 
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2. That it be declared and adjudged that the defendant vio- 
lated the provisions of the Mineral Leasing Act, the Pickett Act, and 
the applicable Executive Orders and Departmental regulations in re- 
fusing to grant plaintiffs' petition for exercise of supervisory autho- 
rity and thereby ruling that the Kenai National Moose Reserve was 


open to oil and gas lease offers in 1954 and 1955 before opened by Order 


of the Secretary of July 24, 1958, published in the Federal Register of 


August 2, 1958; 


3. That it be declared and adjudged that the Deputy Solicitor 
of the Department lacked authority to declare the Kenai National Moose 
Reserve open to oil and gas leases in 1954 and 1955, and lacking such 
authority could not validly decide and reject plaintiffs' appeals to the 
Secretary for the issuance of leases to them as the first qualified appli- 
cants; 

4. That it be declared and adjudged that defendant violated 
section 17 of the Mineral Leasing Act of 1920 as amended in rejecting 
plaintiffs' lease offers. 

5. That the defendant be directed to reinstate plaintiffs' lease 
offers and to issue noncompetitive oil and gas leases to plaintiffs as the 
first qualified applicants if their lease offers are otherwise regular and 
complete; or in the alternative that the defendant be directed to decide 

plaintiffs' appeals; 


6. That the defendant pay to the plaintiffs the costs of this 


aries 
7. That the plaintiffs have such other and further relief 


as is just and equitable. 


/s/ 
re 
Charles F, Wheatley, Jr. 
1203 Walker Building 
Washington 5, D. C, 


DISTRICT OF COLUMBIA) D.D.: 


Charles F, Wheatley, Jr., being first duly sworn, deposes and 
sys that he is one of the attorneys of the plaintiffs herein, that the 
plaintiffs are residents of Alaska and are absent from the District 
of Columbia, that affiant read the foregoing complaint by him sub- 
scribed and that he knows the contents thereof and that the matters 
and things therein stated he verily believes to be true. 


/s/ 
Charles F. Wheatley, Jr. 


Subscribed and sworn to before me this day of June, 1962, 


Notary Public -~ DC 


My Commission expires 
cr 


OIL AND GAS LEASE APPEALS 


JAMES K. TALLMAN - Anchorage 044843 - 2560 acres 

Territory oF Alaska - T.oN, ROW, Seward Meridian 
@pinning at the Northeast corner of 
Section 1, Township 5 North, Range 9 West, 
of the Seward. Meridian, Third Judicial 
Division of Alaska, thence running true North 
a distance of two miles (10560'), thence West 
a distance of two miles (10560'), thence South 
a distance of two miles (10560'),thence East 
two miles (10560') to the place of beginning. 
The approximate legal subdivisions of said tract 
being Sections 25, 26, 35 and 36, Township Six 
North (T6N), Range Nine West (R9W), of the 
Seward Meridian, if and when surveyed. 


ALICE P. TALLMAN - Anchorage 044844 - 2560 acres 
Territory of Alaska - T6N, R1OW, Seward Meridian 


Beginning at the Northeast Corner of Section l, 
Township 5 North, Range 10 West, of the Seward 
Meridian, Third Judicial Division of Alaska, 

thence running true North a distance of two 

miles (10560'), thence West a distance of two 
miles (10560'), thence South a distance of two 
miles (10560'), thence East two miles (10560'), 

to the place of beginning. The approximate legal 
subdivisions of said tract being Sections 25, 26, 
35 and 36, Township Six North (T6N), Range 10 West, 
(P10W), of the Seward Meridian, if and when surveyed. 


CHRISTINE FLEISCHEP - Anchorage 044842 ~ 2560 acres 


Territory of Alaska - T6N, P9W, Seward Meridian 
Commencing at the Northeast Corner of Section l, 
Township 5 North, Pange 9 West, of the Seward 
Meridian, Third Judicial Division of Alaska, thence 
running true North a distance of four miles (21120') 
to the true point of bepinning, thence West_a,dis~ 
tance of foe ities (10560') thence Bartha aTetenseo560! 
of two miles (10560'), thence South two miles 
(10560') to the point of beginning. The approximate 
legal subdivisionsof said tract being Sections 1,2, 
ll and 12, Township Six North, Range 9 West, of the 
Seward Meridian, if and when surveyed. 


WILLIAM 0. RABOURN - Anchorare 044845 - 2560 acres 


Territory of Alaska - T6N, ROW, Seward Meridian 
aor _ of Alaska an oe are meridia 


Commencing at the Northeast Corner of Section 1, 
Township S North, Range 9 West of the Seward 
Meridian, Third Judicial Division of Alaska, thence 
running true Nerth a distance of 2 miles (10560') 

to the true point of beginning, thence West a distance of 
2 miles (10560'), thence North a distance of 2 miles 
(10560'), thence East 2 miles (10560'), thence South 
2 miles (10560') to the point of beginning. The 
approximate legal subdivisions of said tract being 
Sections 13, 14, 23 and 24, Township 6 North, Range 
9 West of the Seward Meridian, if and when surveyed. 


HARRY _B. COCKRUM-- Anchorage 044846 ~ 2560 acres 


Territory of Alaska - T6N, R9W,Seward Meridian 


Commencing at the Northeast Corner of Section Bo 
Township 5 North, Range 9 West of the Seward Meridian, 
Third Judicial Division of Alaska, thence West two miles 
(10560') to the true point of beginning, thence North 
two Miles (10560'), thence West two miles (10560"'), 
thence South two miles (10560'), thence East two miles 
(10560') to the point of beginning. The approximate 
legal subdivisions of said tract being Sections 27,28, 
33 and 34, Township 6 North, Range 9 West, of the Seward 
Meridian, if and when surveyed. 


BAILEY EL. BELL = Anchorage 044847 ~ 2560 acres 


Territory of Alaska - RON, ROW, Seward Meridian 


Commencing at the NE Corner of Section l, Township 

5 North, Range 9 West of the Seward Meridian, Third 
Judicial Division of Alaska, thence running West a distance 
of 4 miles (2120') to the true point of beginning, thence 
North 2 miles (10560'), thence West 2 miles (10560'), 
thence South 2 miles (10560'), thence East .2 miles (10560') 
to the point of beginning. The approximate legal sub- 
divisions of said tract being Sections 29,30,31 and 32, 
T6N, ROW, of the Seward Meridian, if and when surveyed, 
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beginning. The approximate legal sub- 
tract being Sections 3, 4, 9 and 10, 
Range 9 West of the Seward Meridian, 
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age 054849 - 2560 acres 
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at the iiortheast Corner of Sec. 1, Twsp. '5 
Prat the Seward Meridian, Third Judicial Division 
nee running West a distance of 4 miles 
North 2 miles (10560') to the true point 
ence West 2 miles (10560'), thence North 
thence East 2 miles (10560") » thence 
60') to the point of beginning. The 
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139 and 20, T6N, ROW of the Seward 
when surveyed. 


JAMES £. 4 - Anchorage 044850 - 2560 acres 
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Territory of Alaska - TEN, POW, Seward Meridian 


the Northeast Corner of Sec. 1, 
cates 3 yess of the Seward Meridian, 
i j f Alaska, thence runninp West 
(21120'), thence North 4 miles 
(21120'), rue point of beginning, thence West 
two miles C thence North 2 miles (10560'), 
thence Eas ’ 3 (10560'), thence South 2 miles 
(105660") to oint of beginning. The approximate 
legal subdivi f said tract being all of Sections 
of tae. 6 il, Panpe 9 W, of the Seward 
and when surveyed. 


WALDO E. COYLE - Anchorage O4S178 - 2400.81 acres | 


Alaska -. TSN, R1l1lW, Seward Meridian 


Sec. 9, Lots 3, 4, 5, 6 & NE-~1/% Sw-1/4 
S-1/2NE-1/4, S-1/2SW-1/4, SE=-1/4 


Sec. 10, N-1/2NE-1/4, SE-1/4. SE-1/4, Lots 4,5,6,8,9,10,11 


Sec. 11, Lots 1 thru 9 and N1/2 NW-1/4, SEl-/4% SW-1/4 
W-1/2 NE-1/4, NE=1/4SE-1/4, E.1/2 sw-1/u 


Sec. Lots 1 thru 7, 9, 10, 12 

Sec. Lots 1 thru 10, NW-1/4NW-1/4, SE-1/4 SW-1/4 
Sec. SW-1/4SE-1/4, E-1/2 SE~1/4 

Sec. Lots 7, 8, 9, 11, 13 and SE-1/4 NE-1/4 SE-1/4 
Sec. Lots 1 thru 8 and SW1-/4 SE-1/4% 


DEPARTHENT OF THE INTERIOR 


INFORMATION SERVICE 


TATEMENT AY SECRETARY CF THE INTERIOR FRED A. SEATON ON CIL AND GAS LEASING @N THE 
KENAI MOOSE RANGE, ALASKA, JANUARY 29, 1958 


r this week a classification of the Kenai Meose Range in the 
itery of Alaska which delineates those areas which will be cpened and closed to 
The closed secticn--abeut 1,689 square miles—includes all areas on 
Figh and wildlife Service believes cil and gas development would be incom- 
th wildlife management purpcses» 


; In those areas -f the Kenai Meose Range cpen to oil and gas leasing—abeut 
1,525 square miles--rperations will be subject te stipulations which provide maxi- 
mm protection fer fish and wildlife. 


The lerds epen t+ leasing lie primarily north of the Sterling Highway and 
include the current cil-preducing area and two proposed new unit areas. Also 
ineludei in the pen areas will be the Swanson Piver Valley, lands around the tcwns 
of Zenai and Zasilof, and the Soldonata area. All geod spawning and rearing areas 
fer selmen will te protected, and important waterfewl areas will te preserved. 
Also, because 2f its scenic dbeauty, an area at Bedlam Lake will be clcsed. 


I ax assured ty Assistant Secretary Leffler that this action opening A_portion _ 
of tre Zenat range subject to the proposed regulated development {3 entirely cen- 
sistent with the prizary purpose fer which the range is managede 


& map showing the locations of the cren and closed areas is attached. 


bs cf todey n> classifications of other areas have been cempleted. The Fish 
end Wildlife Service, the Sureau of land Management and the Geolegical Survey, 2s I 
advised you at our last press conference, are proceeding as rapidly as poessitle on 
classification procedures for other wildlife lands. 


When the classification procedures have been completed and approved, they will 
be sent to the field personnel of the Fish and Wildlife Service, the Bureau of Land 
Manapemer.t, and the Geclegical Survey. We will seek a specdy, but thorough, classi- 
fication. It will be made initially by employees who know land and wildlife values, 
assisted ty technicians whe can juge properly the pessibility of mineral occur- 
rences. The final decision in all ainsaifications, of course, rests with the 
Secretary of +he Interior. 
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IN REPLY REFER TO: 
ALO:Mk 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Land Office 
334 E. Fifth Avenue 
Anchorage, Alaska 


NOTICE OF PUSLIC DRAWING 


Horace C. Allen, Jr., et al. : Anchorage 045221, et al. 
: Oil & Gas 


Mimerous oil and gas lease offers ay. were filed during the siml- 
taneous period established in accordance with the agreement classifying the 
lands in the Xenat National Moose Range, Alaska, for oil and gas leasing 
purposes, pursuant to the resuletions, 43 CFR 192.9 (Circular 1990), ap- 
proved by the Secretary on January 3, 1958. 


43 CFR 192.0%(b)(3) and (c) state in pe>’ inent part as follows: 


"Lease offers for sucn lands will not be accepted for 
filing until the tenth day after the agreements and 
supplemental maps or plats are noted on the land of-~ 
fice records.” 


The records were noted August 4, 1958, therefore, all offers 
filed for these lands on or after 10:00 A.M., August 14, 1958 and until 
and including 10:00 A.M. on the tenth day thereafter, which in this in- 
stance mist be Mondey, August 25, 1958, as the land office was not open 
Sunde:;, August 24, 1950, are considered as eimultancously filed. 


A public drawing is required to determine priorities between si- 
multaneously filed oil and gas lease offers, therefore, such a drawing will 
be held tmvolving the ofl end gac offers in question 1/ at the Anchorage 
Land Office, 334 E. Fifth Avenue, Anchorage, Alaska, in accordance with the 
governing regulations, 43 CFR 295.4(c), at 2:00 P.M., September 14, 1959. 


hb defective ofl and ras lease offer will not afford the offeror 
priority witil the defect is cured, therefore, the public drawing will be 
held to establish priority for issuance of leases and will in no way voli- 
date a defective application when the offer Ls renched for adjudication. 


No notice of the rerults of this drnwlkny will be mailed to the 
offerors listed. However, 1 tubulattion fs feuting the ontablished priorl- 
ty awarded wi3l be posted on the bulletin bonrl of the Anchornye Land Of- 
fice and will remzin posted for thisty days from the date of the drawing. 


a G VT eg) 


Wink We. Anderson 
Manuger 
va 


L/ The names *% efldresees of the offerors und serial ombers of their re-= 
" 


epective oJ2 &% gas lease offers gt boche 


Name & Address 


Horace C. Allen, Jr. 
971 Tucson 
Aurora, Colorado 


James D. Alderman 


3990 Otis 
Wheatridge, Colorado 


Bailey E. Bell 
213 Central Building, Box 1599 
Anchorage, Alaska 


Dr. Michael F. Beirne 
918 - 1Oth Avenue 
Anchorage, Alaska 


John H. Brunel 
2985 Reed Street 
Denver 15, Colorado 


J. M. Bryan 
10 Requa Place 


Piedmont, California 


James G. Carlson 

c/o William H. Sanders 
Box 1599 

Anchorage, Alaska 


Donald D. Church 
RFD 
Wasilla, Alaska 


QO. Etola Cochran 
3531 Cortez Drive 
Dallas 20, Texas 


Dale R. Cochran 
3531 Cortez Drive 
Dallas 20, Texas 


Serial Number 


Anchorage ols221 


Anchorage 045201 


Anchorage OLB 


Anchorage 044849 
Anchorage o&s217 


Anchorage 045245, 
O452k7, 
ok52h9, 
045252, 
045254, 
045256, 
045258, 
045260, 
oh5262, 
O45 264 


OLLBLE 


044968, 
045163 


ohsi6h, 


045165 


726 K Street 
Anchorazse, Alaska 


Anthony Evanco 
Box 1545 
Anchorage, Alaska 


- Mrs. Christine Fleischer 


Palmer, Alaska 


- Roland Glaiser % Alfred V. ! 


Westward Hotel 
Anchorage, Alaska 


Harry G. Gadlove 
P. 0. Box 1091 
Anchorage, Alaska 


Maurice Mec Goodstein 
405 N. Palm Drive 
Beverly Hills, California 


Anchorage 


Anchorage 


Anchorage 


Anchorage 


Anchorage 


045169, 045170, 
O45171, O45172*, 
O45174, 045175, 
045176, 045177, 
045178 


045216 


045098, 045100*, 
O45124, o45149 


045369, 045370, 
045371, 045372, 
045373, 045374, 
045375, 045376, 
045377, 045378, 
045379*, 045360, 
045381, 045382, 
045383 


045059, 045060, 
045061, 045062 
O4WB42 


045279, olseho, 
045281, 045282, 
045283 


oO8h978 


045086, 04511.3%*, 
045132, 045136, 
045137, O45148 


Jane Goodstein 
405 N. Palm Drive 
Beverly Hills, California 


W. Pershing Grace 
2095 Oakland 
Aurora, Colorado 


L. E. Grammer 
Box 787 
Anchorage, Alaska 


Virginia Gratias 
Box 843 
Anchorage, Alaska. 


W. H. Gregory & Alfred V. Hagen 


Box 38 
Anchorage, Alaska 


Rose Haimes 
612 S. Hauser 
Los Angeles, California 


Charles M. Heard 
2555 Cody Court 
Denver 15, Colorado 


R. A. Hildebrand 
Box 1648 
Grand Junction, Colorado 


Sam Joseph 
178 N. Clark 
Beverly Hills, California 


Harold Koslosky 
810 M Street 
Anchorage, Alaska 


Henry H. Knackstedt 
Box 52 
Kenat, Alaska 


C. V. Lindorff 
200 S. Ogden Street 
Denver 10, Colorado 


Don R. Link 
8h1 Petroleum Club Building 
Denver, Colorado 


Anchorage 045090, 045109 
045112 


Anchorage 045203 


Anchorage 044851, olL8se, 
ObL853, 044854 


Anchorage 045181 


Anchorage 045160 
Anchorage 045125, 045127 
Anchorage 045220, 045228 
Anchorage O45051, 045154 
Anchorage 045128, .oh5122 
045139, Ok51.40 
Anchorage 045349, 045350 
Anchorage 045179, 045180 


Anchorage 045219, 045227 


Anchorage 045192 


Anchorage O4L945 


Anchorage 045285 
Ll2 WwW. Ray Stree: 
Seattle 9, washing? 
Robert A. Moffett Anchorage 045105, O45107, 
T?T2d Broo: O45L45, O45LU6 
Downey, California 


Clersbe= Mirdocx Anchorage 045182, 045186 
1388 S. Zunt : O45190*, O451 


Anchorage 045157 


045367 


045053, 
045055, 
045058 


04.986 
044988, 
04.990, 


044850 


George Orling 045099, 045103 
232 No. Almont 
Beverly Hilts, 


Sanford Orlinz Anchorage 045143, 04514 
178 N. Clark 
Beverly Hills, 


C. A. Patchen Anchorsge 045218 
3459 S. Fairfax 
Denver 22, Colorado 


Glenn R. Penland Anchorage 045361, 
Box 1753 045363, 
Anchorage, Alaska 


‘Pexco Inc. 045230", 045231, 

155 Montgomery Street 045233, 045234, 

San Francisco, California 045235, 045236, 
045237, 045238, 
OuS2h0, O45eh1, 
Ok5ab2, Oh5ahy 
Oh52k3% 


Howard K. Phillips Anchorage 015225 
1115 First National Bank Building 
Denver 2, Colorado 


Harry J. Pursell Anchorage. 045310 
Box 320 
Anchorage, Alaska 


William 0. Rabourn Anchorage O44845 
c/o Bell, Sanders & Tallman 

Box 1599 

Anchorage, Alaska 


Alva D. Saxton 045161 
Alfred V. Hagen 

Box 1847 

Palmer, Alaska 


Charles Schraier Anchorage 
3036 Watseka Avenue 
Los Angeles, California 


John I. Schumacher Anchorage 
Box 1648 
Grand Junction, Colorado 


Roy S.. Scott, Jr. Anchorage 
i115 - lst National Bank Building 
Denver 2, Colorado 


Adele Silverman Anchorage 045133, 
2657 S. Bedford Ok4S1L51 
Los Angeles, California 


Floyd D. Smith Anchorage o4Lo82, 
Box 66 O4408h 
Wasilla, Alaska 


Betty J. Spelta Anchorage 
2207 Alder Cir. Drive 
Anchorage, Alaska 


Burl C. Stephens, Jr. Anchorage 
P. 0. Box 2083 
Anchorage, Alaska 


Anchorage 045059, 015092, 
045119, 045128 


o45091*, 045111, 
045131, 045191 


OLU8h3 
Anchorese, Alasx2 


-Alice P. Telimes OUSLY 
1132 E Stre 


mchorage, Alasnt 


Anchorage 


045195, 


Frank ?. eS Anchorage 
2585 South Newt 
Denver 19, Colors rado 


2 O81 rni 045205, 

m O12 045207, 
045209*, 
oOk4SeLL 


Anchorage Okugh2, 
Obkghy 


Anchorage 045158 


Anchorage Ohhoub, 
ALL Winsinghat o4k950, 
Houston 24, Texas 


Louise L. Watson Anchorage 045183, 045184, 
739 Revere 045196, 045199 
Aurora, Colorado 


T. Stanton Wilson Anchoraye 045351, 045352, 

Box 1753 045353, 045354, 

Anchorage, Alaska 045355, 045356, 
045357, 045358, 
045359 


7 only 2 jxattion of off sthin Executive 
Order e979 ¢ te he const ved in simultoncou: drawing. , 
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UNITED STATES In reply refer to: 

TEPARTMENT OF THE INTERIOR ! 
Bareati of Lend henagoneat Anchorege C4LEh3: 
Washingtor Os, D.C. OLLELY 
5.0k4g 


DECISKCN 


James K. TeLoran 
Alice P. Teliman 


Decisicns Affirmed 


The above named parties have amealed from cevarate decisions: of the Chief, 
Minerals Adjucicas*on U tt, Anchorege Laué orfies, dated October 7, 1959, 
which rejected oil and ges Leese orfare frchersg2 C#4E843 ong OLUGLL fiiea 
fugust 14, 1958, wider the Mneral Luesing Act: as amcaded (30 U.S.C, 
19S ede, sec, 226}. The offarn Yor unsurveyed iméa in areas omen io 
leasing within the Kenei Mattonal Moove Prange, Alaska (Ciroular 19H), 

43 CFR 192.91€)) were retcoted fo> the reasun what tle lenis cre exdrered 
in leuses Anchorage 025086 ane 023682 insued ctfretive Septerber 1, 1958, 
Pus‘ruent to pricy filed orfors pending on vemuery 19. 1953 (43 CFR 1¢2.¢(a) 
end (e}). The decisions stated tust the issued iesses cudrice the ncntidal 
navigsble waters within vheir exterior boundaries yursacnt to ‘timely exer- 
cised prwference rights granted by section 6 of the fct of Iwiy 3, 1953 
(Police Lew 5-5¢5; 72 Stes. 322) end the eppeilnuts: oifers to this extent 
were also rejected. 


The appellants contend tha+ Anchozese 029920 ard 029082 are an absolute 
nullity because the offers wore filed prior to the opening of toe lands 
to lensing. They also stete chet the Leases heving issued for 25 cents an 
acre while thesr of ors were lea for 5C cents en acre was arbiirary, 
willful and intentionel Eive avay oF public Deoperty end the leases should 
be roscinéed. 


The records ve~ify the status of the lands es detesined by the Chief, 
Mirerals Adjudication Unit, end nis sppliceiion of the revised reguletion 
cited end his interpretation of it wore correct. The leases havirg issued 
Properly, it was proper to reject the eypellants' offers for the reasons 
stated. The appelZants' contentions to the contrery are not meritorious 
including the contension concerning the lower rental of 25 cents an acre 
as being arbitrary. Section 10 of the Act of duly 3, 1958 (72: Stat. 322) 
expressly provides that e rentel rate of 25 cents per acre for the first 
lease year is applicable to all. leases issued pursuant to lease applications 
or offers pending on May 3, 1958. See Solicitor's Opinion, M-36523 
(August 1, 1958). The first year rental rate of 50 cents per acre is 
required with respect to all offers filed on or after May 3, 1958. 

J.W. Bauler et al., 66 I.D. 377 (1959). 


Accordircgly, the cecisicas of the Chist, Mnerais Adjudication Unit, 
rejecting the epocitsnts'’ offer were mocver and are hereby affirmed. 


The spoellants are allowed tne right of appeal to the Secretary of the 
Interior in acemta.ce with the remlatiocs tn 43 CFR Fact 221, as amended. 
See enclosed Tom 5233. Ir an svpesl. is teken the erourt of the filling 
fee will be 35.00 in esch case. In tazing an appeal there mst be strict 
eemmliance with the regulscti-ws. 


If ex arpeci is taken by alise P. Tal’man then the adverse party to be 
served is: 


Fal W. Stewart 
Xo Bact McPherson 
Mndlay, Chio 


If an epoeal is taken by Cemes K. Teliman then the adverse party to be 
served is: 


Dd. J. Grirfla 
c2t EF, Lincoln Street 
Findlay, thio 


sew Chilo 


DISTRIEUTICH: 


ie. Jazes K. Tallman (Certified Mil) 
Mra. Alice P. Tallnen (Certified Meitl) 
Mr, Hal W. Stevart (Reguler Mai2) 

Mr. D. J, Griftin (Roguler Meil) 
Minerals Staff Cf2icer (3) 

Geological Survey (3) 

Appeals List No. 1 
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In reply refer to: 


Anchorege Ob4BL2 end 
OWLS through 044850 
5 Og 


UNITED STATES July 21,1960 
DIPARIMENT OF TES XVIERICR 
Bureau of 2rd Management 
Washington 25, D. C. 


Certified Mail 
Retara Receipt Requested 


DECISION 


Christine Fleischer 

Willian 0. Raxbourn 

Harry B. Cecekrua 

Bailey F. Bell : Oil and Gas 


James A. Carlson 
Michsel F. Beirne 
James E. O'Malley 


Decisions 4ffirmed. 


The ebove-nawed parties appealed from separate decisions of the Chief, 
Minerals Adjudication Unit, Anchorage Land Oxfice, cated Octcber 1 and 
5, 1959, which rejected the above-noted oil and gas lesse offers, filed 
August 14, 1958, unde> the Minerel Leasing Act, as amended [30 UsSeCe, 
1958 ed., sec. 206). The offers for unsurveyed lands in the areas 
Opened to leasing within the Kenai National Moose Range, Alsska 
(Circutas 1990, £3 CFR 192.9(d)) were rejected for the reason that the 
lends applied for are embraced in leases / (listed) which iesued 
pursuant to prior Aled offers pending on Januery 10, 1958 (43 CFR 
192.9(d) and (c). The decisions stated further that the lesses embraced 
wie iwodn-tidal navigable woters within their extericr toundariée pursi- 
ant to timely exercised preference rights grented by section 6 of the 
act of July 3, 1958 (public Law 85-505; 72 Stat. 322) and the ‘appellants 
offers to this extent were also rejected. ; 


The appellants do not dispvte the fects, however, they contend, in 
effect, that the issued leases are ea adsclute nullity beceuse the offers 
were filed prior to the opening of tke land within the Kenet National 
T/ pnchorage OLYSKS held to be in confiict with 028988 is corrected to 
show the conflict is with Anchorage 028983 - the records further chow 
thet Anchorage 026985 and 028991 were partly segregated into 
Anchorage O51'21 and 651423, respectively. 


Exhibit D 


Moose Ranse to leasing. Furthermore, the leases issued for 25 cents 
an acre while the eppellants offers were filed for 50 cents an acre 
was an arbitrary, wilf:l end intentional giveaway of public property 
and the leases should be considered void. 


The recoris verify the status of the lends as determined by the Chief, 
Minerals Adjudication Unit, end his application of the revised regula- 
tion cited and his interpretation of it were correct. The lesses 
having issued properly, it wes prover to reject the appellants offers 
for the reason stated. The appellants cortentions to the contrary 
are not meriterious including the contention concerning the lower 
rentel ef 25 cents en acre as being arbitrary. Section 10 of the act 
of July 3, 1958 (Te Stat. 322) expressly provides that rental of 25 
cents per acre for tre first lease year is epplicable to all leases 
issued pursuant to lease arplicetions or offers £rlee prior to anc pending 
ca Mey 3, 1955. See Sulicitor's Cpinion, M-39523 (august 1, 1958). 1/ 


Accordingly, the decisions of the Chief, Minerals Acjudication Unit, 
rejecting the offers were proper and they are hereby affirmed. 


The appellants are allowed the right of appeal to the Secretary of the 
Interior in sccordance with the regulations iz +3 CFR Part 2el, as 
amended. See enclosed Form 4-1365. If an appeal is taken the emount 
of the filing fee will be computed on the basis of $5 for each lease 
offer incluted in the eppeal. If the appeal covers all offers edversely 
affected by this decision the total filing fee is $35. in taking an 
eppeal there must be strict complience with the regulations. 


In the event en appeal is taken by tae appellent listed then the adverse 
party or perties shown opposite the eppellant's name must be served: 


appellant Party to be served 


Christine Fleischer Fred W. Axford (Anchorage 028986 & 
(Anchorage Cbi4GL2) anchorage 051421) 
12368 North Melody Lane 
Los Altos Hills, California 


Williem 0. Rebourn Fred Ww. Axford (Anchorage 029000) 
(anchorage 0445545) (Same address es above) 


Barry B. Cockmnm Doris L. Erwin, Trustee 

(Archorage 044546) (Anchorege 028150) 
525 3xd Avenue 
Anchorage, Aleska 


a a EES 
ry The 50 cent per acre rental applies to all lease effers filed on or 
efter May 3, 1958. J. W- Bavler et al., 66 I-D. 377 (1959). 
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Appellent Party to be served 


Bailey LE. Bell W. B. Emery II : 
(Anchorage 044847) (Auchorage 028081) 
th18 Frazier Avenue 
Bakersfield, California 


James G. Carlson — Fred W. /xford (Anchorage 028983) 
(Anchorage 04843) 12368 North Melody Lane 
Los Altos Hills, California 


Micheel F. Beirne, M. D. Fred W. Axford 
(Anchorage 044649) (Anchorage 023991 & 051423) 
(Seme address as above) 


Michael T. Halbouty 
(Anchorage 028953, 028955) 
5111 Westheimer Road 
Bouston, Texas. 


Xing Oil, Inc. 
(Anchorage 028953, 028955) 
620 Oil and Gas Building 
Wichita Falls, Texas 


James E. O'Malley Fred W. Axford . 
(Anchorage 044850) (Anchorage 029001, 028991, 051423) 
(Same address as above) 


(4 Ee Fruedd ef Fe. 


Director 


Enclosures 
DISTRIBUTICN: 


James K. Tallman, Attorney for the appellants (Certified en) 
Mrs. Christine Fleischer (Reguler Mail) 
William 0. Rabourn (Regular Mail) 
Harry B. Cockrum (Regular Mail) 

Bailey E. Bell (Regular Mail) 

James G. Carlson (Regular Mail) 
Michael F. Beirne (Regular Mail) 

James E. O'Malley (Regular Meil) 
Minerals Staff Officer (3) 

Geological Survey (3) 

 lageae List No. 1 
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In reply refer tos 
Anchorage 045178 
5.0ug 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of ‘Land Management 
Washington 25, D.C. July 15, 1960 


Certified Mail 
Return Receipt Requested 


Waldo E. Coyle Oil and Gas 


Decision Affirmed 


Mr. Waldo E. Coyle has appealed from a decision of the Chief, Minerals 
Adjudication Unit, Anchorage Land Office, dated October 13, 1959, which 
rejected oil and gas lease offer Anchorage 045178 filed August 22, 1958, 
2/ as to those: lands’ applied fp" in the areas opened to leasing within 
the Kenai National Moose Range, Alaska, (Circular 1990, 43 CFR 192.9(d) 
held to be in conflict with leases Anchorage 028103, 028138, 028140, 
045643 and 06693 which issued pursuant to ras filed offers pending 


on Jamary 10, 1958 (43 CFR 192.9(d) and (e)). 


im his eppeal, appellant does not dispute the facts, however, he contends 
in effect that the issued leases are an absolute nullity because the 
offers therein were filed prior to the opening of the land within the 
Kenai National Moose Range to leasing, Furthermore, the leases having 
issued for 25 cents an acre while his offer was filed for 50 cents an 
acre was an arbitrary, wilful and intentional give away of public 
property: and the leases should be considered void. 


The records verify the status of the lands as determined by the Chief, 
Minerals Adjudication Unit, and his application of the revised regulation 
cited and his interpretation of it were correct. The leases having 
issued properly, it was proper to reject the offer for the reasons 
stated. The appellants contentions to the contrary are not meritorious 
including the contention concerning the lower rental of 25 cents an 
acre as being arbitrary. Section 10 of the Act of July 3, 1958 

(72 Stat. 322) expressly provides that rental of 25 cents per acre 

for the first lease year is applicable to all leases issued pursuant 

to lease applications or offers pending on May 3, 1958. See Solicitorts 
Opinion, M-36523 (August 1, 1958). ‘The 50 cents per acre rental is 
required with respect to all offers filed on or after May 3, 1958. 


J. W. Bauler et al., 66 I.D. 377 (1959). 
17 Under the Mineral Teasing Act, a8 amende ee, ed., sec. 


226). 


Exhibit D. 


Accordingly, the decision of the Chief, Minerals Adjudication Unit, 
rejecting the offer for the aforementioned reasons was proper and it 
is hereby affirmed. 


Mr. Coyle is allowed the right of appeal to the Secretary of the Interior 
in accordance with the regulations in 43 CFR Part 221, as amended. See 
enclosed Form -1365. If an appeal is taken the amount of the filing 

fee will be computed on the basis of $5.00. In taking an appeal there 
mst be strict compliance with the regulations. 


If an appeal is taken by Mr. Coyle thea the adverse parties to be served 
aret 


Estate of E. Wells Ervin M. B, Kirkpatrick 
C/o: DodLavBisEbviirvir 525 3rd Ave. 
Arnell & Burr Law Office anchorage, Alaska 


204 Turnagsin Arms 
hank p oom cca 


Anchorage, Alaska 
Acting Director “ 


DISTRIBUTION: 


James K. Tallman, Bell, Sanders & Tallman, Attorneys at Law (certities Med) 
Mr. Waldo E. Coyle (Regular Mail) 

Mr. D. A. Burr, Arnell & Burr, Attorneys at Law (Regular Mail) 

Estate of E. Wells Ervin (Regular Mail) 

M. B. Kirkpatrick (Regular Mail) 

Minerals Staff Officer (3) 

Geological Survey (3) 

Appeals List No. 1 

Wd 


JAMES X, TALLMAN ET AL 


A-28594 


A-28609 =) 

A-28519 Decided SEi 1961 

Oil and Gas Leases: Lands Subject to--Wildlife Refuges and Projects-- 
Withereawels and Reservstions: Effect of 


Public land withdrawn for the protection of wildlife is not thereby 
removed from the operation of the Mineral Leasing Act and, in the 
absence of affirmative action by the Department closing the eres 
to oil and ges leasing, offers to lease the land for oil end gas 
purposes may de filed. 


Oil and Gas Leases: Discretion to Lease 


The Secretery of the Interior may, in his discretion, refuse to lease 
lend reserved for a particular purpose but subject to leasing under 
the Mineral Leasing Act where such leasing would be incompatible 
with the purpose for which the land is reserved. 


Oil and Gas Leases: Applications 


Offers to lease lands which were at the time of filing open to the 
filing of such offers are entitled to prior consideration over 
offers filed at a later date, following en interim when the area 
was closed to the filing of such offers. 


Oil and Gas Leases: Rentals 


Offers to lease lands in Alaska filed prior to and pending on May 3, 
1958, are entitled to the benefit of section 10 of the act of 
July 3, 1958, notwithstanding the fact that action on such offers 
hed been suspended by the Departmen’. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


4-28594 
James K. Tallman 
Alice P. Tallman 


A-28609 

Christine Fleischer 
William 0, Rabourn 
Harry B. Cockrum 
Bailey E. Bell 
James G. Carlson 


Anchorage 044843 
Anchorage 044844 


Anchorage 044842 
Anchorage 044845 
Anchorage 044846 
Anchorage 044847 
Anchorage 044848 


Michael F. Beirne Anchorage 044849 
James E. O'Malley : Anchorage 044850 


A-28619 

Waldo E, Coyle Anchorage 045178 

Oil and gas lease offers 
rejected. 


Affirmed. 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


James K, Tallman and others have appeeled to the Secretary 
of the Interior from decisions of the Director snd the Acting Director 
of the Bureau of Land Management affirming decisions of the Anchorage, 
Alaska, land office in rejecting their offers, filed on or after 
August 14, 1958, to lease for oil and gas purposes lands within the 
Kenai National Moose Range on the Kenai Peninsuls, Alaska, pursuant 
to section 17 of the Mineral Leasing Act, as amended (30 U.S.C., 

1958 ed., sec, 226). The offers were rejected because they conflicted 
with leases issued during the fall of 1958, based on offers filed on 
various dates between October 15, 1954, and January 28, 1955. 


The appellents contend that the leases based on the prior 
offers are null and void because the lends were not open for the filing 
of offers when those offers were filed. They contend that they, the 
appellants, are the first qualified applicants for the lands. They 
contend, further, that the prior offers, having been suspended, were 
not "pending" offers within the meaning of section 10 of the act of 
July 3, 1958 (72 Stat. 322, 324), amending section 22 of the Mineral 
Leasing Act (30 U. S. C., 1958 ed., sec. 251), end that it ‘wes error 
to have issued those leases at a rental of 25 cents per acre for the 
first year of the leases, 


’ 


A-28594, 
A-28609 
A-28619 


1e Moose Range was estadlished on December 16, 1941, by 
Executive Order No. S97@ (co F. R. 6471). The lands described in the 
oréer were, ss the purpose of protecting the natural breeding sand 
feeding range the giant Xenai moos? of the Kenai Peninsule, Alaska, 
we" withdraw and reserved for the use of the Department of the 
Interior and the Alaska Gaze Ceemission as a refuge and breeding 
ground for moose. 


The orger provides, with respect to a large part of the 
Range, thst these lands shall not be subject to settlement, location, 
sale, or entry or other disposition under sny of the public land laws 
applicable to Alaska or for classification or use under enumerated 
laws applicable only to Alasxa.t/ Small portions of the Range were 
lef available for settlement, location, sale, or entry, with the 
proviso thet those lands were to be classified. Those lands classified 
as not suitable for settlement were no longer to be aveilable for that 
purpose 

The establishment of the Renge did not have the effect of 
removing the lends therein from the operation of the Mineral Leasing 
Act (30 U.S.C., 1958 ed., sec. 181 et seg.). This is so because 
nothing in the withdraval specifically excludes those lands from the 
scope of the act. While such lencs are open for leesing under the 
terms of the Mineral Leasing Act in the sense that offers to lease such 
lands may be filed, the Secretary of the Interior may, in the exercise 
of the discretion vested in him by the act, refuse to issue leases 
covering such reserved areas where the mineral development of the lends 
might seriously impair or destroy the purpose for which the lands are 
reserved. West Tentral Corporetion, A-28523 (February 2, 1961); Noel 
Teuscher et al, 62 1.D. 210 (1955); Martin Wolfe, 49 L.D. 625 (1923) .2/ 


Thus unless some action taken after the Range was established 
and before these prior offers were filed closed the lands covered by 


L/ All of the prior offers involved in these sppeals except those in 
conflict with the Coyle offer (Anchorage 045178) cover lands in this 
category. 


2/ The prior of 
available for s 


fe 
et 


rs in conflict with Coyle's offer cover land left 
tlement, location, sale or entry. 

3/ That the Secretary's discretion in the matter of the leasing of 
lands subject to the operation of the Mineral Leasing Act remains 
unimpaired, notwithstanding the material revision of that act in 
1946, has recently been affirmed by the United States Court of 
Appeals, District of Columbia Circuit, in Haley v. Seaton, 281 F. 2d 
620, 625 (1960). 
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those offers to the filing of oil and gas lease offers, there was no 
prohibition against the filing of these prior offers .4/ 


The only action taken by the Department with respect to 
lands reserved for the protection of wildlife, but otherwise available 
for leasing subject to such requirements as might be imposed for the 
protection and use of the lands for the purpose for which they were 
reserved (43 CFR 191.5; 43 CFR 192.9), was the suspension, on August 31, 
1953, of action on all pending offers for oil and gas leases’ covering 
lands within wildlife refuges. This suspension was put into: effect 
because of a study then in progress by the Department to determine 
whether there should be a revision in the policy of leasing such lends. 
That suspension did not prohibit the filing of offers to lease such 
lands but merely ordered the managers of the various lend offices not 
to issue leases on refuge lands. Although that suspension was in 
effect when the offers in conflict with the appellant's offers were 
filed, it can not be said that the lands covered by those offers 
were not open to the filing of such offers on the various dates on 
which those offers were filed. 


Appellants contend that Public Land Order 487 of Jume 16, 1948 
(13 F. R. 3462), Public Land Order 1212 of September 9, 1955. (20 F. R. 
6795), and an amendment.thereof on October 14, 1955 (20 F. R: 7904), 
indicate an intention on the part of the Department not to open the 
Range, or at least that part of the Range affected by Public. Land Order 
487, to mineral leasing applications. Only the land involved in the 
Coyle offer was affected by Public Land Order 487. That order tempo- 
rarily withdrew certain lend in the Range, including the land: covered 
by prior offers in conflict with the Coyle offer, which had theretofore 
been available for settlement, locetion, sale, or entry, from such 
settlement, location, sale or entry and reserved the land for classfica- 
tion, examination, and in aid of proposed legislation. The order 
provided that it took precedence over but did not modify the reservation 
for the Moose Range. However, Public Land Order 487 did not; withdraw 
the land affected thereby from the operation of the Mineral Leasing Act 
or close that lend to the filing of oil and gas lease applications any 
more than Executive Order No. 8979 did. The prior offers in: conflict 
with the Coyle offer were filed while Public Lend Order 487 was in 
effect. 


Public Land Order 1212 revoked Public Land Order 487 and 
opened the lands for acquisition under specified laws and subject to 
the conditions set forth therein, Although Public Land Order 1212, 
as first published, appeared to delay the opening of the lands 
affected thereby to mineral leasing, the amendment of the order, 
deleting the language referring to mineral leasing, makes it clear 
that the order was intended to have no such effect. 
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Cn January 3, 2958, %3 again amended (23 F.R. 
227; £3 CFR, 1959 Supp., 192.9}. Th: lation defines the various 
types of lanés covered *hereby, 

which are: 


Paress in ales! ithdrewal of public lands 

for the ranesexen® : Sldiife resources and 
adxinisterec ty tne Fish and Wildlife Service.” 
(See. 292.9(a){4).) 


Tae Lavi. i : wt leasing policy ance pro- 
cedure which : e various categories 
of the ereas ulation is pertinent to 

the present tne Alasxa wildlife areas 
(into wnich 

Lance Manezemen 
confer for the 


vas - 
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an agreement specifying those 
lanes which shall not >e sudle end gas leasing but that no 
such agreexent 2 ‘ approved by the Secretary of 
the Interior (sec. i 8 are tnose lands not closed to 
leasing would be subject the imposition of stipulations 
agreeé upon oy the ; agencies of the Departm nt 

(sec. 192.9(0)(4); * d s referred to in sec. 192.9(b)<3) 
shell be pudlisned ti 

tion of the lands 


5/ Tne lands involve the are not emong those lends 
designated a3 being uneveiladle 
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gas leasing together with a statement of the stipulations egreed upon 
for inclusion in leases covering lands which shall remain available 
for leasing, to insure that all operations under such leases'shall be 
carried out in such manner as will result in the minimum of damage to 
wildlife resources; that the agreements, es supplemented by maps or 
plats specifically delineating the lands, will be filed in the 
appropriate land office, and that: : 


“Lease offers for such lands will not be accepted for filing 
until the tenth day after the agreements and supplementa 
maps or plats are noted on the lend office records." 
(Sec. 192.9(c).) 


Finally, the regulation provides: 


"All pending offers or applications heretofore filed for oil 
and gas leases covering * * * Alaska wildlife ereas, will con- 
tinue to be suspended until the agreements referred to in 
paragraph (b)(3) of this section shall have been completed." 


(Sec. 192.9(a).) 


Thus it was not until the oil and gas leasing regulations 
were amended on January. §, 1958, that the Kenai National Moose Range 
was closed to the filing of oil and gas lease offers and the amendment 
specifically preserved the priorities of all pending offers. 


On August 2, 1958, a notice dated July 24, 1958, that an 
agreement had been consummated, classifying lands within the Kenai 
Range as to their availability for oil and gas leasing purposes, was 
published in the Federal Register (23 F. R. 5883). There the 
Secretary designated those lands within the Range closed to oil and 
gas leasing. The remaining lands, including all lends involved in 
the present appeals, were again made subject to the filing of oil 
and gas lease offers in accordance with the provisions of the Mineral 
Leasing Act, the regulations in 43 CFR, Part 192, and the provisions 
of the notice. The notice specifically stated: 


"Offers to lease covering any of these lends which have been 
pending snd upon which action was suspended in accordance 
with the regulation 43 CFR 192.9(d) will now be acted upon 
and adjudicated in accordance with the regulations." 

The notice further provided that lease offers for lands 
which have not been excluded from leasing will not be accepted for 
filing until the tenth day after the agreement and map are noted on ‘ 
the records of the land office and that all lease offers filed in that 
office on that day and for ten days thereafter would be treated as 
having been filed simultaneously, 
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The sgreement end the map were noted on the Anchorage 
lend office recomés on August 4, 1958, and it was within the ten-day 


period following August 14, 1958, that the appellants' offers were 
filed. The appellants were on notice at the time they filed their 
offers that if there were offers pending covering the lands included 
in their offers these offers would receive priority of consideration 
unéer thet resulstion in Part 192 which prohibits the issuance of an 
oil end gas lease tefore Sinel action has been taken on any prior 
offer to lease the lend (43 CFR 192.42(m)), under the specific pro- 
visions ef the January anendzent of 43 CFR 192.9, and under 
the specific <ercs of %: e maxing a portion of the lands within 
the Xenei Netional Moose availeble for oil and gas leasing. 


+n 


the circumstances, it was proper to have issued leases 
based on pending offers, all else being reguiar. 


The point reised oy the appellants as to whether the leases 
based on the vending offers were properly issued at a rental of 
twenty-five cents ser acre for the first year of the lease terms 
requires little éiscussion. The sppellants belabor the difference 

tween a suspended offer and a pending offer. They argue that the 
twenty-five cent rental applies only to those offers wisich were 
pending because the Land office had not had the opportunity to process 
such offers exc en not se eppiied to those offers on which 
the land office h directed to take no action. 


uch @istinction. Under the provisions 

in effect when the prior offers were filed 
nonconye conéitioned upon the payment of advance 
reatais of not wensy-five rents per acre per annum. However, 
section 22 of tz ‘ 5 the Alaska Oil Proviso, authorized the 
Secretary of the in +he rental covering noncompetitive 
leases in Alesza en horizea him, in his discretion, to waive the 
paynent of any rental the first five years of any such leases. 

By reguiation, tne Sec naa fixed the rental of noncompetitive 
leeses covering lances continental United States at fifty cents 
per acre for the first and ned fixed the rental on non- 
competit g in Alaska at twenty-five cents per 
acre (42 CFR 192.20). 10 of the act of July 3, 1958, amended 
section 22 of t2 Act to provide: 
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to applications or offers to lease such lands, which 
applications or offers were filed prior to end were pending 
on May 3, 195€, shall require the payment of twenty-five 
cents per acre as lease rental for the first yeer of such 
leases; but the aforesaid exception shall not apply in sny 
way to royalties to be required under leases which nay 
issue pursuent to offers or applications filed prior to 
May 3, 1958, * % x" 


The offers on which the leases questioned in these appeals 
were based were "filed prior to and were pending on May 3, 1958," 
Thus they meet the test of the statute. The fact that action on 
those offers was suspended by the Department did not deprive the 
offers of their status as pending offers end it can not deprive the 
offerors of the benefits of the statute. 


Accordingly, it was not error to have issued the leases at 
a rental of twenty-five cents per acre for the first lease year. 


Therefore, pursuant to the authority delegated to’ the 
Solicitor by the Secretary of the Interior (sec. 210.2.2A(4)(a), 


Departmental Manual; 24 F. R. 1348), the decisions of the Director 
and the Acting Director of the Bureau of Land Management are 
affirmed, . 


(Sgd) Edward W. Fisher 
Deputy Solicitor 
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MCCARTY ano WHEATLEY 
COUNSELLORS AT LAW 
WALKER BUILDING 
734 FIFTEENTH STREET. N. Ww. 
ROBERT L MCCARTY WASHINCTON 5. D.C. 
CHARLES PF. WHEATLEY, IR 


February 15, 1962 


The Honorable Stewart L. Udall 
Secretary of the Interior 
Washington 25, D. C. 
My dear Mr. Secretary: 
Enclosed herewith please find a petition for the exercise 
of your supervisory authority to correct serious errors in 


the administration of the public land laws pertaining to the 
Kenai National Moose Reserve, Alaska. 


Respectfully submitted, 


Charles F. Wheatley, Jr. 
CFW:ebd 


Enclosure 
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UNITED STATS 
DEPARTMENT OF TH INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-28594 
James K. Tallman 7 Anchorage 044843 
Alice P, Tallman : Anchorage 044844 


A-28609 : Anchorage 044842 
Christine Fleischer : Anchorage 044845 
William OQ. Rabourn : Anchorage 044846 
Marry B. Cockrum : Anchorage 044847 
Bailey E. Bell : Anchorage 044848 
James G. Carlson 5 Anchorage 044849 
Michael F. Bierne : Anchorage 044850 
James E. O'Malley 
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Waldo ©. Coyle $ Anchorage 045178 - 


PETITION FOR EXERCISE OF SUPERVISORY AUTHORITY 
RESORT AUTHORITY. 


The above parties respectfully petition the Secretary of the Interior to 
exercise his supervisory authority to correct serious errors in the adminis- 
tration of the public land laws entrusted to him by the President and Congress. 1/ 
Petitioners duly appealed to the Secretary objecting to the issuance of oll and 
gas leases under section 17 of the Mineral Leasing Act, as amended, on lands 
within the Kenai National Moose Range, Alaska, pursuant to applications by 
representatives of various major oil companies in 1954 and 1955, prior to the 
time that the lands were first considered as available for such leasing by Order 
of Secretary Seaton dated July 24, 1958 (23 F.R. 5883). Petitioners were the 
first duly qualified applicants for such leases under the procedures for filing of 
lease offers set forth in the Order of July 24, 1958, their applications filed 
on or after August 14, 1958. Ina purported attempt to exercise the authority 
of the Secretary, a deputy solicitor of the Department rejected petitioners’ 


ag 
1/ See 43 C.F.R. $221.78. 
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appeals to the Secretary and approved the granting of ofl and gas leases 

on lands within the Kenai National Moose Range pursuant to the applications 
submitted in 1954 and 1955. The petitioners respectfully submit that the 
Secretary should exercise his supervisory authority on all or any of the 
following grounds: (1) newly discovered evidence reveals that it was the 
intent of President Roosevelt in establishing the Kenai National Moose 
Reserve to close it to disposition under the Mineral Leasing Law, unless 
opened thereto by order of the Secretary of the Interior; (2) the deputy 
solicitor lacked authority to decide petitioners’ appeals to the Secretary so 
that there has been no valid decision on the Secretarial level of petitioners’ 
appeals; and (3) the deputy solicitor's purported detision conflicts with 
other decisions within the Department of Assistant Secretaries -- a conflict 


which the Secretary should resolve in exercise of his supervisory authority 


for the proper administration of the Department. The grounds will be dis- 
cussed in order below. 


I. NEWLY DISCOVERED EVIDENCES REVEALS THAT IT WAS THE 
INTENT OF PRESIDENT ROOSEVELT IN ESTABLISHING THE 


INN, ee ee Se ee 


KENAI NATIONAL MOOSE RSSERVE BY EXECUTIVE ORDER IN 
1941 THAT IT BE CLOSED TO ALL FORMS OF DISPOSITION UNDER 
THE PUBLIC LAND LAWS, INCLUDING THE MINERAL LEASING LAWS. 
The deputy solicitor's purported decision rejecting petitioners’ appeals 
to the Secretary concluded that the Kenai National Moose Range was open to 
oil and gas leasing at all times on the following grounds: 


"The establishment of the Range did not have the effect of 
removing the lands therein from the operation of the Mineral 
Leasing Act (30 U.S.C., 1958 ed., sec. 181 et seg.). This is 
so because nothing in the withdrawal specifically excludes those 
lands from the scope of the act. While such lands are open for 
leasing under the terms of the Mineral Leasing Act in the sense 
that offers to lease such lands may be filed, the Secretary of the 
Interior may, in the exercise of the discretion vested in him by 


a. 


the act, refuse to issue leases covering such reserved areas 
where the mineral development of the lands might seriously 
impair or destroy the purpose for which the lands are reserved. 
West Central Corporation, A-28523 (February 2, 1961); Noel 
Teuscher etal, 62 1.D. 210 (1955); Martin Wolfe, 49 L.D. 625 
(1923).'' (Decision of September 1, 1961, p. 2) 


A search of the Presidential and Secretarial files at the National Archives 


pertaining to the establishment of the Kenai National Moose Reserve discloses 
new evidence which reveals that the lands withdrawn for the Reserve were 

not intended to be open for acquisition or disposition under any of the public 
land laws, thereby necessarily including the mineral leasing laws. The 
Reserve was initially proposed by the Fish and Wildlife Service of the 
Department of the Interior, In a Memorandum for the Secretary dated January 
18, 1941, Mr. Gabrielson, Director of the Fish and Wildlife Service, explained 
the purpose of the withdrawal for the Kenai National Moose Range in clear and 


unmistakable language: 


"The draft proclamation as now drawn differs somewhat from 
that as considered by the General Land Office in that the strip of 
land 6 miles wide along the shores of Cook Inlet and Kachemak Bay, 
which was omitted from the proposed refuse in the first draft, is 
now included because it would be impossible to administer the refuge 
with this undefined boundary. The intention of the proclamation as 
the draft is now drawn is to make all of the area described a part of 
the refuge, but leaving the six mile strip along the shores of Cook 
Inlet and Kachemak Bay available for use and disposition pursuant 
to the public land laws applicable to Alaska. Other than the 6 mile 
strip as described in the draft, it is the intention that the remainder 


of the refuge area be reserved from settlement, location, sala, or 


other disposition under any of the public land laws applicable to 


Alaska and from classification and lease under the provisions of the 
acts of July 3, 1926 (44 Stat. 821, 48 U.S.C. Sup. 360-361) entitled 
"Act to provide for the lease of public lands in Alaska for fur farming 
and other purposes’, and of March 4, 1927 (44 Stat. 1452, 48 U.S.C. 
Sup. 471-4710) entitled 'An act to provide for the protection, develop- 
ment, and utilization of public lands in Alaska by establishing an 
adequate system of grazing livestock thereon, '. 
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"I recommend that if the action meets with your approval the 
draft of the proposed proclamation be forwarded to the President. "' 
(Emphasis supplied; see Exhibit A attached. ) 


It would be difficult to imagine any language of intent expressed more clearly -- 
the Reserve in the Director's view, other than the 6 mile strip where the public 


land laws applicable to Alaska would apply, was to be withdrawn from any 
“disposition” under "any of the public land laws applicable to Alaska. nd/ 
The final Executive Order issued by President Roosevelt on December 16, 
1941 to establish the Reserve, expressly adopted the language proposed and 
explained by the Fish and Wildlife Service Director: 


"By virtue of the authority vested in me as President of the 
United States, it is ordered that, for the purpose of protecting 
the natural feeding range of the giant Kenai moose on the Kenai 
Peninsula, Alaska, which in this area presents a unique wildlife 
feature and an unusual opportunity for study in its natural 
environment of the practical management of a big game species 
that has considerable local value, all of the hreinafter-described 
areas of land and water of the United States lying on the northwest 
portion of said Kenai Peninsula, be, and they are hereby, subject 
to valid existing rights, withdrawn and reserved for the use of the 
Department of the Interior and Alaska Game Commission as a refuge 
and breeding ground for moose... . 


"None of the above-described lands excepting Tps 5N., Rs. 
8, 9, 10, and 1l W., and also excepting a strip six miles in width 
along the shore of Cook Inlet, extending from a point six miles east 
of Boulder Point to the point on Kasilof River intersected by said 


sixemile strip, shall be subject to settlement, location, sale, or 


entry, or other disposition (except for fish trap sites) under any of 


the public-land laws applicable to Alaska, or to ciassification and 
lease under the provisions of the act of July 3, 1926, entitled. 


1/ The Teuscher case (62 1. D. 210 (1955)) cited by the deputy solicitor 
relied extensively on a similar type supporting document in order to 
construe the meaning of the Executive Order withdrawing lands there 
involved. See 62 1.D. at 213. Why the deputy solicitor in the present 
case did not turn to such "legislative history” of the Executive Order 
establishing the Kenai Moose Reserve is difficult to understand, except 
for the fact that the files involved had been transferred to National 
Archives, See also P & G Mining Co., 671.D. 217,219 (1960). 


25 is 


‘An Act to provide for the leasing of public lands in Alaska for 
fur farming, and for other purposes', 44 Stat. 821, U.S.C., title 
48, secs. 360-361, or the act of March 4, 1927, entitles ‘An Act 
to provide for the protection, development, and utilization of the 
public lands in Alaska for establishing an adequate system for 
grazing livestock thereon’, 44 Stat. 1452, U.5.C., title 48, secs. 
471-4710: Provided, however, That as to the foregoing excepted 
lands, primary jurisdiction thereover shall remain in the General 
Land Office of the Department of the Interior and their reservation 
and use as a part of the national moose ranze shall be without 
interference with the use and disposition thereof pursuant to the 
ublic-land laws applicable to Alaska: . . .'' (Executive Order No. 
8979, dated December 16, 1941, 6 F.R. 6471; emphasis supplied. ) 2/ 


The express intent of the withdrawal to close the lands embraced there- 


in to disposition under the mineral leasing laws as one of the applicable 
public-land laws in Alaska 2/adopting the clear intent as expressed by the 
Director of the Fish and Wildlife Service, is further confirmed by the 
established accepted interpretation of the meaning of the language used in 
1941 when the Order was promulgated. The words providing that "None 
of the... lands... shall be subject to settlement, location, sale, or 
entry, or other disposition . . . under any of the public-land laws" had been 
definitively interpreted at least three times by the United States Supreme 
Court prior to 1941 as embracing oil lands subject to disposition under 
either the Mining Laws or the Mineral Leasing Act of 1920, 

The first such instance was the leading case of United States v, 
Midwest Oil Co., 236 U.S. 459 (1915), which held that the resident by 
virtue of his inherent power as head of the Executive Branch, could withdraw 
lands containing oil deposits from location under the then applicable Mining 


1/ The distinction in the Executive Order between the lands closed to 
any disposition under the public-land laws and lands within the reserve 
but subject to disposition under the public-land laws is important in 
interpreting subsequent action by the Secretary relating to the Reserve. 


2/ As of 1941, it was clear that the Mineral Leasing Act of 1920 as amended 
was part of the public land laws applicable to Alaska. 43 C.F.R. part 513 
43 C.F.R. 871.1, (1955 edition). 
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Lawes enacted by Congress. 1/ In 1909, President Taft withdrew lands 


by Executive Order using the following language: 


” 


. . .all public lands in the accompanying lists are hereby 
temporarily withdrawn from all forms of location, settlement, 
selection, filing, entry, or disposal under the mineral or 
nonmineral public-land laws... .: 

, There was no issue raised in the case but that the language was effective 
to withdraw the lands involved from mining for oil under the then appli- 
cable Mining Laws. In sustaining the President's power to issue the order, 
the Court relied heavily on custom, noting among the many instances of 
of Executive Orders withdrawing lands from all types of entry under the 
pudlic-land laws, some 44 Executive Orders regarding withdrawals for 
bird and wildlife purposes. (236 U.S. at 470) 

The language of the withdrawal order involved in the Midwest Oil case 
is obviously very similar to the language used by President Roosevelt 

in the Executive Order withdrawal of 1941 establishing the Kenai Moose 
Reserve. 

The second Supreme Court decision predating 1941 interpreting 
language used in 2 wthdmval order was Mason et al v. United States, 
260 U.S. 545 (1923). The case was a suit by the United States to quiet title 
to ofl lands and for an accounting for oil extracted by the defendants. 
Prior to defendants' development of the lands, they had bean withdrawn by 
an Executive Order of December 15, 1908, stating that "public lands... 
are... withdrawn from settlement and entry, or other form of appropria- 
tion." The Court held that the validity of the order had been confirmed 

by the prior Midwest Oil Co. case, ''where it was held that a similar order, 
iseved in 1909, was within the power of the Executive." (260 U.S. at 553.) 


1/ The Supreme Court has also affirmed the President's inherent power 
to withdraw lands from leasing under the Minoral Leasing Act. 
United States ex rel McLennan v. Wilbur, 233 U.S. 414 (1931); See 
algo Martin Wolfe, 49 L.D. 625 (1923). 
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In the Mason case it was argued that the words of the order "or other 
form of appropriation" must be Hmited to the immediately preceding 
words of "settlement and entry" thus limiting the scope of the withdrawal 


to settlements under the Homestead Laws and not embracing the Mining 


Laws, which involved a "location and development" for oil claims. af 


The Court rejected this argument holding that the words used "or other 
form of appropriation" certainly embraced the Mining Laws: 


", . . itds insisted that the order does not apply to the 
cases here presented. The point sought to be made rests 
upon the rule of statutory construction that words may be 
80 associated as to qualify the meaning which they would 
have standing Pe Here, it is said, the general words 
of the order, ‘or other form of appropriation, ' must be 
read in connection with the specific words ‘settlement and 
entry,' immediately preceding; and that, so read, they must 
be restricted to appropriations of a similar kind with those 
specifically enumerated. The words 'settlement and entry,’ 
it is said, apply only to the act of settling upon the soil and 
making entry at a land office} as, for example, under the Homestead 
Laws; that mining lands are acquired, not by settlement or entry, 
but by location and development; and that this process is not 
covered by the words ‘other form of appropriation, ! limited, as 
they must be, by the associated specific words, to those forms of 
appropriation which are akin to a settlement and entry. The rule 
is one well established and frequently invoked, but it is, after 
all, a rule of construction, to be resorted to only as an aid to the 
ascertainment of the meaning of doubtful words and phrases, and 
not to control or limit their meaning contrary to the true intent. 
It cannot be employed to render general words meaningless, since 
that would be to disregard the primary rules that effect should be 
given to every part of 4 statute, if legitimately possible, and that 
the words of a statut: or other document are to be taken according 
to their natural meaning. Here the supposed specific words are 
sufficiently comprehensive to exhaust the genus and leave nothing 
essentially similar upon which the general words may operate 
+ + +. We conclude, therefore, that the mining locations here relied 
upon fell clearly within the withdrawal order, and consequently were 
prohibited by it." (200 U.S. at 553-555) 


————— ; 
L/ Prior to 1920 oillands were developed under the Mining Laws. 
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Under the holding of the Mason case, clearly the words of the 1941 


Executive Order establishing the Fenai Moose Reserve withdrawing the 
lands from "other disposition . . . under any of the public-land laws 
applicable to Alasxa"’ cannot de limited to applications for "settlement" 
and only make sense uncer the ordinary usage of the English language if 
applicable to other forms of use of public lands under the public-land laws. 
In a third case decided just five years prior to 1941, the Supreme Court 
again confirmed its interpretation of the general language similar to that 
used in the 194} Moose Reserve, as withdrawing lands containing oil deposits 
from rights granted oy 820 of the Mineral Leasing Act of 1920. Bordieu v. 
Pacific Western Oil Co., 299 U.S. 65 (1936). The lands in question had been 
withdrawn by the President on December 30, 1910 "from settlement, loca- 
tion, sale or entry, and reserved for classification and in aid of legislation 
affecting use and disposal of petroleum lands". The Court held as follows: 


"The case presented by the bill cores to this: Petitioner 
asserts a preference right to prospect for oil and other 
minerals and, if successful, to obtain a lease under 620 of the 
leasing Act of 1920, in virtue of his homestead entry in 1919 
and patent in 1925... . The lands here in question when 
entered were within the terms of the Executive order of 1910, 
by which order they were 'withdrawn from settlement, location, 
pale or entry and reserve for classification... . ' Whether 
a ‘classification’ of the lands was effected by the order we need 
not determine since it is clear that they were 'withdrawn' by 
the definite and unambiguous words of the order; and, as shown 
by the bill, it is enough to exclude complainant from the 
privileges of the Act of 1920 that the lands were either with- 
drawn or clasaified. . . ."' (299 U.S. 69-70.) 


Thus, in 1941 when the President issued Executive Order No. 8979 


establishing the Kenai National Moose Reserve as a wildlife refuge, the words 
he employed had becomes werds of art under the existing decisions of the 
Supreme Court interpreting similar withdrawal orders; in every case it had 


been held that the languaye withdrew and closed the lands to development 
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under the applicable Mining or Mineral Leasing Laws. a 
The subsequent action by the Department with respect to the Kenai 
National Moose Reserve up to the purported decision by the deputy 


solicitor rejecting petitioners' appeals ies consistent only with the clear 
interpretation developed above that the Range was closed to oil and gas 
leasing under the Mineral Leasing Act. 

In Public Land Order 487 of June 16, 1948 (13 F.R. 3462), the Secretary 
withdrew from "settlement, location, sale or entry, for classification and 
examination, and in aid of proposed legislation" certain lands among which 
were the lands previously withdrawn by Executive Order 8979 of December 
16, 1941 establishing the Moose Reserve. The order specifically provided 


that "this order shall take precedence over, but shall not modify . . . the 


l/ That the precise words used in the 194] order precluding "other disposi- 
tion. . . under any of the public-land laws applicable to Alaska" may have 
‘been even more carefully selected than required under the broad rulings 
and interpretations of the Supreme Court cases may be seen from the 
analysis of prior Interior decisions in Noel Teuscher et al, 62 1.D. 210 
(1955). Teuscher referred to several such decisions which were prior to 
the Supreme Court's ruling in Mason et al. v United States, supra, and 
obviously superseded by it. In an opinion dated Septsmber 30, 1921 (48 L.D. 

459) the Solicitor held that a reservation of lands of the United States" 

. . « from entry, location or other disposal under the laws of the United 
States'' did not remove the reserved lands frora leasing under the Mineral 
Leasing Act because a lease is not an "entry, location or othor disposal", 
Similarly in Amermanv. Mackenzie, 48 L.D. 550 (1922) the Department 
held that a permit under the leasing act is not an "entry, or an appropria- 
tion of land with = view to the acquisition of titls thereto..." The words 
used in the 1941 !Sxccutive Order creating the Kenai Moose reserve over- 
corne both of thes: two Mmitations for they withdre w the lands not from 
"disposal" or "2ppropriation" but from "other cis sosition . . . under any 
of the public-land laws applicable to Alaska." Thus the 1941 Order is 
clear and unambiguous. The closing of the Moose Reserve lands to oil 
and gas leasing thercunder, especially as interpreted in the newly 
diaccovered substantiating documents, is completely consistent with the 
analysis of the Teuscher case involving an Executive Order not containing 


such broad languzge. Accord, see P & G Mining Co., 67 1.D. 217 (1960). 
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reservation for the Kenai National Moose Range made by Executive Order 
No. 8979 of December 16, 1$41 .. ." Public Land Order 1212 of 
September 9, 1955 (20 F.R. 6795) (1) revoked in its entirety Public Land 
Order 487 of June 16, 1948 and (2) provided that certain lands within the 
excepted area of the Moose Reserve (see supra, Pp. 5 and p. 5 note 1) 


should thereafter be subject to mineral leasing. It stated as follows: 


"6, Any of the lands described in paragraphs 4(a), 4(b) or 
4(a) of this order then remaining unappropriated, shall become 
subject to such application, petition, selection, or other form of 
appropriation by the public generally as may be authorized by the 
pubdlic-land laws, including the mineral-loasing laws, as follows: 

"(2) As to the lands described in p2ragraph 4(a), 
at 10:09 a.m. on the 126th czy after the date 
of this order."" (Emphasis supplied. ) 


Public Land Order No. 1212 was immediately amended on October 14, 1955 
(20 F.R. 7904) to eliminate the provision for leasing under the "mineral 
leasing laws: 


"Paragraphs No. 6 and 7 of Public Land Order No. 1212 
of September 9, 1955, appearing as Doc. 55-7464 in 20 F.R. 
6795 of the issue of September 15, 1955, are horeby amended 
by deleting therefrom the phrases ‘including the mineral 
leasing laws', ‘including applications under the mineral 
leasing laws', and ‘including leasing under the mineral 
leasing laws', wherever they appear, and by adding after 
the words ‘mining locations' in the last sentencs of paras 
grapns 6 and 7 of the order the words 'for non-metalliferous 
minerals, '" 


From this it is clear that the Department of the Interior did not intend to 
open the Moose Range, or certainly that part covered by Public Land Order 
No. 487, to mineral leasing applications. If, as the deputy solicitor states 
(note 4, ge 3, Decision of September 1, 1961), Public Land Order 1212 


applied only to the excepted land in the original 1941 Moose Reserve 


originally open to settlement, location, sale or entry, 60 that the amendment 


ais 


of October 14, 1955 was necessary since these lands were always open 

to mineral leasing, it follows that no amendment would have been 
necessary if Fublic Land Order 1212 applied to Moose Range lands not 
within the excepted area, On such lands, as clearly revealed by paragraphs 
No. 6 and 7 of Public Land Order No. 1212, leasing was closed until and 


unless specifically opened by the Secretary. 


The Interior Regulations in effect in 1955 pertaining to oil and gas 


leases on wildlife refuge lands at no place state that all such refuges are 
open to oil and gas leasing. In fact of the numerous refuges in existence 
throughout the United States, the Executive Orders under which they were 
created varied considerably in their terms as to whether oil and gas leasing 
is permissible. For example Executive Order 9167 of May 19,:1942 

(F.R. Doc. 42-4631) establishing the Halfbreed Lake National Wildlife 
Refuge, Montana, and Executive Order 9166 of May 19, 1942 establishing 
the Lamesteer National Wildlife Refuge (7 F.R. 3767) contain no provision 
at all withdrawing the lands from "settlement, location, sale, ae entry, 

or any other disposition . . . under any of the public-land laws" as contained 
in the Kenai National Moose Reserve Executive Order. Thus the provisions 
of the Interior Regulations in existence in 1955 pertaining to leases within 
wildlife refuge lands, setting certain conditions for the issuance of leases 
therein, pertain only to those refuges which by their terms are open to such 
leasing. (43 C.F.R. $192.9, 1955 Ed.) : 

The amendment of December 2, 1955 (20 F.R. 9009) to the regulation 
relating to the leasing for oil and gas purposes of wildlife refuge lands 
makes it crystal clear that the lands within the Kenai National Moose Reserve 
involved in the present petition were closed to oil and gas leasing. Appendix 
B to the amendment entitled ''Fish and Wildlife Service Lands Available for 
Leasing Under a Satisfactory Development and Operating Plan" did not 


embrace the lands in the Kenai Moose Reserve involved in the present action. 
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Thus those lands remained closed to oil and gas leasing, in addition to 

the lands listed in Appendix A previously open to leasing by the terms 

of their withdrawal orders which were to be thereafter closed for future 
leasing. There was no reason to list the Kenai Moose Reserve in Appendix 
A because it was closed by the very terms of its establishing order. 

On January 8, 1958, the regulation involving oil and gas leasing in 
general on wildlife refuges was extensively amended (23 F.R. 227; 43 
C.F.R., 1959 Supp., 192.9). The first paragraph of the amendment made 
it clear that only certain of the existing refuges were open to mineral leas- 
ing by the terms of the orders establishing them: 


"$192.9 Leasing of wildlife refuge lands, game range lands and 
coordination lands--(a) Definitions--(1) Wildlife refuge lands. 


Sach lands are those embraced in a withdrawal of pyblic domain 

and acquired lands of the United States for the protection of all 
species of wildlife within a particular area. Sole and complete 
jurisdiction over such lands for wildlife purposes is vosted in the 
United States Fish and Wildlife Service even though such lands may 
be subject to prior rights for other public purposes or, by the terms 


of the withdrawal order, may be subject to mineral leasing. " 
(Emphasis supplied. ) 


Under the definitions established in the amendment, it was not clear whether 
the Kenai National Moose Reserve which was described in the 194] 
Executive Order as a "refuge" and under which, by the terms of the "Alaska 
Garre Law of January 13, 1925, 43 Stat. 739, U.S.C., title 48, secs. 192- 
211," expressly mentioned in the 1941 Order covered all wildlife, was a 
"wildlife refuge land" or an "Alaska wildlife area."" Assuming it to be the 
latter, then the effect of the January 8, 1958 amendment to the general 
regulation was to permit for the first time the opening of the Moose Reserve 


for oil and gas leasing, but only under the restrictive conditions set forth 


in the regulation. L/ 


a remeron 
1/ It is clear that the January & 1958 general amendment to the regulations 
and the specific order of August 2, 1958 (dated July 24, 1958) (23 F.R. 

5883) since issued by the Secretary were effective to amend the 1941 
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The regulation expressly provided: 


"Lease offers for such lands will not be accepted for filing 
until the tenth day after the agreements and supplemental 
maps or plats are noted on the land office records." 

(Sec. 192. 9(c). ) 


Section 192.9(d) of the 15658 amendment provided as follows: 


"(d) Suspension of pending applications. All pending 
offers or applications heretofore filed for oil and gas leases 
covering game ranges, coordination lands, and Alaska | 
wildlife areas, will continue to be suspended until the agree- 
ments referred to in paragraph (b)(3) of this section shall 
have been completed." 
The suspensions referred to were those of August 31, 1953 and early 
1956, which were not directed at the Kenai National Moose Reserve, but 
all wildlife reserves in the country. Hence the suspensiors were legally 
applicable only to those reserves which by the terms of the withdrawal 
orders were open to oil and gas leasing. Since the Kenai National Moose 
Reserve by its terms was closed to any such disposition under the mineral 
leasing laws, the broad general suspensions of 1953 and 1956 referred to 
in section 192. 9(d) of the 1958 amendment had no applicability to it. 
That the lands within the Kenai National Moose Reserve were closed 
until the procedures established by the January 8, 1958 amendment could 
be effectuated to open certain portions of it subject to restrictive conditions, 


is clear from the precise order issued August 2, 1958 with respect to the 


Reserve by the Secretary of the Interior (23 F.R. 5883). The Order express- 


ly provided: 


“Closed area. The following described lands within the 
boundaries of the Kenai National Moose Range, Alaska, are 


not opened to oil and gas leasing:" (Emphasis supplied. ) 


The Order expressly provided further: 
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".°. . lease offers for lands which have not been excluded 
from leasing will not be accepted for filing until the tenth 
day after the agreement and map are noted on the records 

of the land office of the Bureau of Land Management in 
Anchorage, Alaska. All lease offers filed in that office 

on that day and until 10 a.m., on the tenth day thereafter 
will be treated as having been filed simultaneously. The 
priorities of all offers which conflict in whole or in part 

will be determined in accordance with the procedure outlined 
in the regulation 43 CFR 295.8." 


Petitioners filed their offers to lease in accordance with the above provision 
on that portion of the Moose Reserve opened as a consequence of the 
Secretary's regulations of January 8 1958 and order of August 2, 1958. 
They have the priority accorded thereby, and their lease applications should 
have been granted as the first qualified applicants. McKay v. Wahlenmaier, 


226 F. 24 35, 43 (D.C. Cir. 1955); McKenna v. Seaton, 259 F. 2d 78 (D.C. 
cir. 1958). 2/ 

The provision in the order of August 2, 1958 (23 F.R. 5883) stating 
that -- 


"Offers to lease covering any of these lands which have been 

pending and upon which action was suspended in accordance 

with the regulation 43 CFR 192. 9(d) will now be acted upon and 

adjudicated in accordance with the regulations." 
can only apply to areas opened originally to oil and gas leasing. As seen 
with respect to the Kenai National Moose Reserve, this could apply only 
to the excepted area which the 1941 Executive Order expressly provided was 
subject to the "public-land laws applicable in Alaska. " (See p. 5 supra, and 
note 1, page 5.} 

Thus, it appears that the history of regulations adopted by the Secretary 

pertaining to the Kenai National Moose Reserve are consistent only with 
the construction of the withdrawal order creating the Reserve as shown in 


ED 


V/ See R. S. Prows, 661.D. 19 (1959) 
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the supporting documents that it was to be closed to all disposition under 
the public-land laws applicable in Alaska, thus in terms excluding ofl and 
gas leasing. The "decision" by the deputy solicitor rejecting petitioners! 
appeals to the Secretary and approving the granting of oil and gas leases 
on lands within the Kenai National Moose Range pursuant to applications 
submitted in 1954 and 1955 while the Range was closed was not only 
erroneous, but void as lacking authority, 


Wl. THE DEPUTY SOLICITOR LACKED AUTHORITY TO DECIDE 
PETITIONERS' APPEALS TO THE SECRETARY, 


The purported decision by the deputy solicitor of petitioners! appeals 


to the Secretary of the Interior, states that it was authorized as follows: 


"Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210.2. 2A(4)(a), 
Departmental Manual; 24 F.R. 1348), the decisions of the 
Director and the Acting Director of the Bureau of Land ea dl 
ment are affirmed." (Decision, p. 7) 


However, the order of delegation of authority cited by the deputy solicitor 
limite the delegation as follows: 


"200.2.1 General limitations. 

"A. Nothing in this Delegation Ssries empowers any 
officer or employee of the Department to exercise authority 
which the Secretary may not redelegate. For example the 
Secretary may not redelegate the authority... 

"B. In certain instances, the provisions of a delegation of 
authority to the Secretary confine redelegation to specified 
officers, In those cases there is a redelegation of authority 
in this Delegation Series only if the authority is expressly men- 
tioned. For example... the authority under Executive Order 
10355, to withdraw or reserve certain lands, which may be 
redelegated only to the Under Secretary and the Assistant 
Secretaries, is expressly mentioned in 210.1.1 and 1.2. 


"210.1.1 Under Secretary. 
"A. The Under Secretary is authorized to: ... 
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(3) Exercise the authority delegated to the Secretary 
by Executive Order 10355, relating to the withdrawal 
or reservation of certain lands by the issuance of 
public land orders. 

"B, The Under Secretary may not redelegate the authority 
delegated to him by subpar. A. 


"210.1.2 Assistant Secretaries. 

The Assistant Secretaries, as used in the Delegation Series, 
include the Assistant Secretary--Mineral Resources, the 
Assistant Secretary-- Public Land Management, the Assistant 
Secretary-- Water and Power Development, but does not include 
the Assistant Secretary for Fish and Wildlife and Administrative 
Assistant Secretary. 

"A, The Assistant Secretaries severally are authorized to: 
. . . (2) Exercise the authority delegated to the Secretary by 
Executive Order 10355, relating to the withdrawal or reservation 
of certain lands by the issuance of public land orders." 


The Kenai Moose Range was created pursuant to the goneral power of 
the President to withdraw lands for wildlife refuges. 37 Ops. Atty. Gen. 
415 (1934); 37 Ops. Atty. Gen. 502 (1934); cf. United States v. Midwest 
Oil Co., 236 U.S. 459 (1915). Power to revise or change the terms of 
Executive Order No. 8979 of December 16, 1941 (6 F.R. 6471) creating 
the Reserve and precluding any disposition thereof under the Mineral Leas- 


ing laws (see 1, supra, pp. 2-15) was delegated to the Secretary of the 


Interior (and the Under Secretary or Assistant Secretaries) by the President 
in Executive Order No. 10355 of May 26, 1952 (17 F.R. 4831), which pro- 
vides as follows: 


"Section 1, (a) Subject to the provisions of subsections 
{b), (¢}, and (d) of this section, I hereby delegate to the 
Secretary of the Interior the authority vested in the President 
by section 1 of the act of June 25, 1910, ch. 421, 36 Stat. 847 
(43 U.S.C. 141), and the authority otherwise vested in him to 
withdraw or reserve lands of the public domain and other lands 
owned or controlled by the United States in the continental United 
States or Alaska for public purposes, including the authority to 
modify or revoke withdrawals and reservations of such lands 
heretofore or hereafter made." (Emphasis supplied. ) 
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Petitioners’ appeals to the Secretary of the Interior for the issuance 
of leases could have been rejected only if the Kenai National Moose 
Reserve was validly open to oil and gas leasing in 1954 and 1955 when the 
applications by representatives of major oil companies were filed. The 
purported decision by the deputy solicitor retroactively opening the Reserve 
by approving the issuance of these leases was unauthorized because the 
Secretary has not delegated his authority to modify or revoke withdrawale 
and reservations to a deputy solicitor. Thus petitioners’ appeals can only 
properly be decided by the Secretary, the Under Secretary, or an Assistant 
Secretary, as specified in order delegating authority within the Department 
(24 F.R. 1348, supra), 1/ whe deputy solicitor's ruling that the Reserve was 
open to mineral leasing prior to the Secretary's orders of January 8, 1958 
and August 2, 1958, Supra, was beyond his delegated authority. As a conse- 
quence there has been no valid decision on the Secretarial level of 
petitioners' appeals. The omission should be corrected by an exercise of 


supervisory authority by the Secretary. 


Il. THE DEPUTY SOLICITOR'S PURPORTED DECISION CONFLICTS 
WITH OTHER DECISIONS BY ASSISTANT SECRETARIES WITHIN 
THE DEPARTMENT--A CONFLICT WHICH THE SECRETARY 
SHOULD RESOLVE IN EXERCISE OF HIS SUPERVISORY AUTHORITY 


FOR THE PROPER ADMINISTRATION OF THE DEPARTMENT. 
————— EEA RI MENT. 


InP&G Mining Co., 67 1.D. 217 (1960) an Assistant Secretary reached 


ee 

1/ With respect to an appeal involving lands in the southern part of the 
Kenai Moose Reserve, the matter was decided by an Assistant Secretary. 
Richard K. Todd et al, A~28090, October 30, 1961. While the matter was 
not analyzed by Assistant Secretary Carver in that decision, many of the 
problems faced by the closing of the southern part of the Reserve by the 
August 2, 1958 order are removed if the entire Reserve, as shown by the 
newly discovered evidence submitted in I, supra, pp.2-15, was intended 
to be closed until opened by the Secretary, 
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a conclusion diametrically opposite from that of the deputy solicitor in 
interpreting a withdrawal order establishing the Imperial National 

Wildlife Refuge by Zxecutive Order $685 dated February 14, 1941 (6 F.R. 
1016), The Imperial Refuge, created the same year as the Kenai National 
Moose refuge, was not as explicit as the Moose order in withdrawing lands 


from mineral disposition. The Imperial order read as follows: 


"By virtue of the authority vested in me as President of 
the United States, and by the act of June 25, 1910, c. 421, 
36 Stat. 847, as amended by the act of August 24, 1912, 
c. 369, 37 Stat. 497, it is ordered that all lands owned by the 
United States within the following described areas, more or 
less, in Yuma County, Arizona, and Imperial County, 
California be, and they are hereby reserved and set apart, 
subject to valid rights, for the use of the Department of the 
Interior as a refuge and breeding ground for migratory birds 
and other wildlife..." 


There was no language at all in the Imperial order as contained in the Kenai 


order which explicitly reserved the lands from any "disposition under any 
of the public-land laws applicable in Alaska." Nevertheless, the Assistant 


Secretary ruled that the Imperial order by its very terms was intended to 
reserve the lands from disposition under the mining laws, even though the 
act of June 25, 1912 as amended by the act of August 24, 1912 cited in the 
order expressly permitted entry of such withdrawals for the mining of 


motalliferous minerals: 


"In this instance, the withdrawal was made in the exercise 
of the President's inherent power, as evidenced by the fact that 
a permanent refuge was established, although the authority 
conferred by the statute is also cited. This seems to have been 
a fairly common practice for a number of years. It is significant 
that in some instances wherein both the President's inherent 
authority and the statutory authority are relicd upon there is a 
specific provision that mining activities shall not be prohibited. 
This indicates clearly that a full exercise of Presidential 
authority was intended in every instance wherein such language 
was not included in the withdrawal order. Accordingly, it cannot 
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be supposed that a reference to the act of June 25, 1910, in the 
withdrawal order was intended to effect or has effected consent 
or acquiescence in the continuation of mining activities in the 
lands inc!uded in the Imperial National Wildlifo Refuge." (67 I. D. 
at 219-220; emphasis supplied. ) 
Since the Kenai-Moose Reserve included no such express language permit- 
ting disposition under the mineral leasing laws, the ruling of the P&G 
Mining Co. case requires a conclusion that the Moose order was a full 
exercise of Presidential authority to withdraw the lands, and effectively 
withdrew the lands from the operation of the mineral leasing laws. Cf. 
United States v. Midwest Oil Co., 236 U.S. 459 (1915)3 Wilbur ¥. United 
States, 46 F, 2d 217, 220 (D.C, Cir. 1930). 

Another current case directly conflicting with that of the deputy 
solicitor is that of Frank M. McGtaley, 67 1.D. 194 (1960). In MeGinley 
the lands sought by an applicant for an oil and gas lease had been withdrawn 
by a Public Land Order ''from all forms of disposition, including the mineral 
leasing laws" (67 1.D. at 195). The case holds that the President has 
inherent authority to so withdraw the lands which was delegated to the 
Secretary of the Interior by Executive Order 10355: | 


"Furthermore, the Secretary, acting under the authority 

delegated to him by the President in Executive Order 10355 

of May 26, 1952, can withdraw public land from all forms of 

appropriation under the public land laws, including the mining 

and mineral leasing laws... .' (67 1.D. at 197). 
Accordingly, the lands were held not available for leasing under the Mineral 
Leasing Act. The case is a recognition that the word "disposition" express- 
ly used in the Kenai Moose Range order "includes" leasing under the 


minoral leasing laws. Again the decision conflicts with that of the deputy 


solicitor with respect to petitioners’ appeals. 


CONCLUSION 


For the three reasons discussed above, or any of them, petitioners 
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respectfully request the Secretary to exercise his supervisory powers 
to decide petitioners’ appeals and correct the serious administrative 
discrepancies revealed herein. Under the proper interpretation of 
President Roosevelt's =xecutive Order of 1941 establishing the Kenai 


National Moose Reserve as revealed in the newly discovered evidence sub- 


mitted herewith, the Kenai Moose Reserve was closed to oil and gas leasing 


until expressly opened under specific conditions by the Secretary's order in 
1958. The leases so issued must be cancelled and petitioners' applications 


filed pursuant to the specific instructions by the Secretary, approved. 


Respectfully submitted, 


Charles F. Wheatley, Jr. 
1203 Walker Building 
Washington 5, D.C. 


Attorney for petitioners 


ADORESS ONLY THE 
OIRMECTOR. FIR AND WILOUPTE SERVICE 


UNITED STATES dnpeteslies 
‘ Surname: 
DEPARTMENT OF THE INTERIOR 
FISH AND WILDLIFE SERVICE 
WASHINGTON 


January 18, 1941. 


MEMORANDUM for the Secretary. 


In accordance with your instructions, there is trangmitted here- 
with draft of a proposed proclamation to establish the Kenai National 
Moose Range in Alaska. 


; The proposed range is to be established on an area of ‘land and 
water lying on the northwest portion of the Kenai Peninsula compris- 
ing approximately 2,700,000 acres. The purpose of the proposed 


proclamation is to reserve this area for the use of the Departaent 
of the Interior as a refuge and breeding ground for moose. This 
area is the natural habitat for these animals and its location af- 
fords an opportunity for effective administration. 


A draft of a form of proposed proclamation has been considered 
by the General Land Office and returned without endorsement because 
the War Department has made a request for withdrawal for use as an 
aerial gunnery range of a tract eabracing the entire northern part 
of the proposed moose range, which is described as follows: 


Beginning at a point known as Point Possession, in Lot 
No. 2, Section 17, Township 11 North, Range 6 West, S. M3 
thence southwest along the South shore of Cook Inlet, a 
distance of approximately 40 miles, to Boulder Point; thence 
due South a distance of approximately 14 miles to a point 
approximately 2 miles North of Kenai Villages thence due 
East, a distance of approximately 19 miles to the Moose River; 
thence up the Moose River, a distance of approximately 10 
miles; thence in a Northeasterly direction to the mouth of 
Mystery Creeks; thence dom the Chickaloon River to its 
mouth; thence Northwest alogg the South shore of Chickaloon 
Bay to the point of beginning, excluding the Nicoli Indian 
Village at Point Possession and the Matthison Village at 
the mouth of Chickaloon River, as well as the trail leading 
from the mouth of the Moose River to the Village of Kenai. 


The area described above includes what, in my opinion, is the 
best part of the moose range and I would like to see it reserved 
for refuge purposes rather than an aerial gunnery range, and would 


now dram differs somewhat from that 
in that the strip of land 
Kachemak Bay, which 


to make all of the area da 
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It is further the intention that the proclamation will leave 
with you as Secretary of the Interior, the direction of the use and 
the regulation of the area 50 that the moose thereon may be conserved 
and at the same time properly controlled. 


I recommend that if the action meets with your approval the draft 
of the proposed proclamation be forwarded to the President. 


IN' REPLY REFER TO: 


DEPARTMENT OF THE INTERIOR A-28609 
OFFICE OF THE SOLICITOR A-28619 
WASHINGTON 25, D. C. 


APR 25 1969 


Mr. Charles F. Wheatley, Jr. 
Attorney at Law 

1203 Walker Building 
Washington 5, D. C. 


Dear Mr. Wheatley: 


We have considered the petition for the exercise of supervisory 
authority by the Secretary of the Interior in the matter of the 
Departmental decision of September 1, 1961, in James K. Tallman 
et al. (A-28594, A-28609, and A-28619), involving certain oil 
‘and gas lease offers on lands within the Kenai National Moose 
Range on the Kenai Peninsula, Alaska, enclosed with your letter 
of February 15, 1962. i 


We find nothing therein which would warrant any change in the 
decision of September 1, 1961. 


Accordingly, the petition is denied and the decision of September 1; 
1961, will stand as the final decision of the Secretary in the 
matter. 


Sincerely yours, 


OFPuUTy Solicitor 


Exhibit G 


BLANK PAGE 


(HEADING OMITTED) Civil Action No. 1852-62 


Filed July 18, 1962 


DEFENDANT'S MOTION TO DISMISS 
The defendant moves the Court to dismiss this action because 


it is barred by the 90-day statute of limitations, Act of September 2, 


1960, 74 Stat. 790, 30 U.S.C. §226-2, and this fact is apparent from 


the complaint and the exhibits attached thereto. 
Respectfully, 


/s/ Herbert Pittle 


Herbert Pittle 
Attorney, Department of Justice 
Attorney for Defendant 


(CERTIFICATE OF SERVICE OMITTED) 
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(HEADING OMITTED) Civil Action No. 1852-62 


Filed August 23, 1962 


PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND 
RESPONSE TO DEFENDANT'S MOTION TO DISMISS 
Plaintiffs, by their attorney, move the Court for summary judg- 
ment pursuant to Rule 53 of the Federal Rules of Civil Procedure, in 
accordance with the relief sought in the complaint. This eis is 


based on the following grounds: 


l. Defendant's motion to dismiss constitutes an admission of all 
the material facts 
no genuine issue as to any material fact and plaintiffs 
are entitled tm judgment as a matter of law. 
AA statement of the material facts as to which there is no genuine 
set forth in'a memorandum of Points and Authorities which is 
annexed hereto in support of this motion for summary judgment. 
For his response to defendant's motion to dismiss, the plaintiffs adopt 


the Memorandum of Points and Authorities submitted herewith. 


Respectfully submitted, 


/s/ Charles F, Wheatley, Jr. 


Charles F. Wheatley, Jr. 
1203 Walker Building 
Washington 5, D. C. 


Attorney for Plaintiffs 


(HEADING OMITTED) Civil Action No. 1852-62 
Filed August 23, 1962 


STATEMENT UNDER RULE 9[h] TO ACCOMPANY 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


In compliance with Rule 9[h]the plaintiffs submit the following state- 
ment of material facts as to which they contend there is no genuine issue. 
1. The lands involved in this case are located within the Kenai National 


Moose Reserve, Kenai Peninsula, Alaska, established by Executive Order 
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No. 8979 (6 F.R. 6471) of December 16, 1941 by President Roosevelt. 
The Executive Order provided that none of the lands within the Reserve, 
with certain exceptions, 

"..- shall be subject to settlement, location, sale 

or entry, or other disposition ... under any of 

the public land laws applicable to Alaska..." 

By Executive Order No. 10355 of May 26, 1952 (17 F, R, 4831) 
the President delegated to the Secretary of the Interior his power to 
modify the terms of outstanding withdrawals and reservations, Under 
Departmental Regulations (24 F.R, 1348, Departmental Mantas §§200. 2,1, 


210.1, 210.1.2, 210, 2. 2A(4)(a)) the Secretary of the Interior has redele- 


gated this power to the Under Secretary and certain Assistant Secretaries 


but has denied this power to the Solicitor or Deputy Solicitor of the Depart- 


ment, 

2. On July 24, 1958 the Secretary of the Interior issued an order 
(published in the Federal Register of August 2, 1958, 23 F.R. 5883) re- 
lating to the Kenai National Moose Reserve which expressly provided: 


"Closed Area. The following described lands within | 
the boundaries of the Kenai National Moose Range, 


Alaska, are not opened to oil and gas leasing:" 

(Emphasis supplied, ) 
The lands listed as "not opened" were in the southern part of the Reserve. 
As to lands in the northern part of the Reserve, wherein the lands in- 
volved in this case lie, the order provided: 

",.. lease offers ... will not be accepted for filing 

until the tenth day after the agreement and map are 


noted on the records of the land office of the Bureau | 
of Land Management in Anchorage, Alaska, All lease 
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y thereafter will be treated as having 
aneously. The priorities of all offers 
sole or in part will be determined in 
ocedure outlined in the regulation 


The Management anc map were noted on the records on August 4, 1958, so 
that the lands involved in this case first became open to lease offers there- 


ly filed their respective offers to lease on or after 


+ , 


August 14, 1958 in accordance with the procedure specified in the Secre- 


tary's Order of July 24, 1958, supra. Their applications were the first so 


received. On September 4, 1958 the Bureau of Land Management issued a 
"Notice of Public Drawing" to "determine priorities between simultaneously 
filed oil and gas lease offers,” which specifically included plaintiffs' appli- 
cations. Subsequent to the drawing, plaintiffs remained the first lease appli- 
cants for the respective lands of those applicants filing after August 14, 1958 
under the ly 24, 1958. 

4. However, the Anchorage Land Office rejected the plaintiffs’ lease 
offers in October, 1959, on the ground that they conflicted with leases issued 
during the fall of 195%, based on offers filed between October 15, 1954 and 
January 28, 1955. 

5, Plaintiffs duly appealed to the Director of the Bureau of Land Manage- 
ment where their appeals were denied in decisions rendered in July, 1960. 


Subsequently, plaintiffs duly appealed to the Secretary of the Interior. The 


Secretary never acted upon the appeals. Instead a deputy solicitor of the 
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Department in an opinion dated September 1, 1961 rejected plaintiffs‘ 
appeals on grounds not previously asserted by the Bureau of Land 
Management. The deputy solicitor concluded that the lands neve 
the Kenai National Moose Reserve withdrawn by Executive Order 
No. 8979 of December 16, 1941 by the President were open to a and 
gas leasing during 1954 and 1955 prior to the time that the Secretary 
of Interior had opened the lands by his order of July 24, 1958, The 
deputy solicitor confirmed the granting of leases within the Reserve 


based on the 1954 and 1955 offers, and for this reason rejected plain- 


tiffs' offers. 


6. Subsequent to the opinion by the deputy solicitor, plaintiffs 


duly filed a petition for exercise of supervisory authority with the 
defendant Secretary of the Interior pursuant to Departmental proced- 
ures for further consideration of the matter on the grounds Giienie 
newly discovered evidence substantiates the express language - the 
Executive Order that it was the intent of President Roosevelt in estab- 
lishing the Kenai National Moose Reserve by Executive Order is 1941 
that it be closed to oil and gas leasing under the Mineral Leasing Act; 
(2) that the deputy solicitor lacked authority to reject plaintiffs' appeals 
to the Secretary; and (3) that the deputy solicitor's purposed opinion 
conflicts with other decisions by Assistant Secretaries and other 
officers within the Department - a conflict which only the Secretary 
could resolve, | 


7. In a decision dated April 25, 1962, again signed by the same 


f supervisory authority, 
although considered on its ™ its, was denied. 


Ss. Jaintifis fled their present action in this court on June 8, 1962. 


Respectfully submitted: 


/s/ Charles F. Wheatley, Jr. 


Charles F. Wheatley, Jr. 
1203 Walker Building 
Washington 5, D. C. 


Attorney for Plaintiffs 


(HEADING OMITTED) ivi tion No. 1882-62 


Filed September 4, 1962 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


The defendant moves the Court for summary judgment, pursuant 
to Rule 56 of the Federal Rules of Civil Procedure and Rule 9 of the Rules 
of this Court, on the grounds that there is no genuine issue as to any material 
fact and the defendant is entitled to judgment as a matter of law; that the action 
is barred by the statute of limitations, 30 U.S.C. 226-2, and that the complaint 
fails to state a claim for which relief can be granted. 

This motion is based upon the complaint and its attached exhibits, re- 


ferred to as appendices in the complaint, and the defendant's statement and 


counterstatement under Rule 9(h) of material facts as to which there is no 


genuine issue. 


Respectfully, 


/s/ Herbert Pittle 


Herbert Pittle 
Attorney, Department of Justice 


Attorney for Defendant: 


(HEADING OMITTED) Civil Action No. 1852-62 
Filed September 4, 1962 

DEFENDANT'S STATEMENT AND COUNTERSTATE- 

MENT UNDER RULE 9(h) OF MATERIAL FACTS AS 

TO WHICH THERE IS NO GENUINE ISSUE IN SUPPORT 

OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT ' 

Pursuant to Rule 9(h) of the Rules of this Court, the defendant 
adopts as his statement of material facts the plaintiffs' statement of 
material facts, except those which have been controverted in defend- 


ant's response to plaintiffs' statement. 


Respectfully, 


/s/ Herbert Pittle 


Herbert Pittle 
Attorney, Department of Justice 


Attorney for Defendant 
| 


(HEADING OMITTED) 


RESPONSE TO PLAINTIFFS' 
NT OF MATERIAL FACTS 


"Rule O(1)"], accompanying plaint 
Defenéant controverts the statement in the last sentence of 
paragraph 1 that the Secretary of the Interior '' * * * has denied this power 


referring to powers Gelegated] to the Solicitor or Deputy Solicitor of the 


Defendant controverts the statement in the last sentence of 
paragraph 2, to the effect that the lands involved in this case first became 
open to lease offers on August 14, 1958. 

3, Defendant denies the statement in paragraph 3 that the plain- 
tiffs' applications were the first ay plications received for the lands involved 
in this case. 

4, Defendant controverts the assertion in paragraph 5 that the 


Secretary of the Interior never acted upon the appeals filed by the plaintiffs. 


5. Defendant controverts the statement in paragraph 6 that the 


plaintiffs "duly" filed a petition for exercise of supervisory authority with 


the defendant, pursuant to departmental procedure. 
All of the assertions in the plaintiffs' statement under Rule 9(h) which 


are controverted by the defendant, as set forth above, constitute plaintiffs' 
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conclusions and argument and are not statements of fact. 


Respectfully, 


/s/ Herbert Pittle 


Herbert Pittle 
Attorney, Department of Justice 


Attorney for Defendant 


(HEADING OMITTED) Civil Action No, 1852-62 


Filed October 16, 1962 


This matter having come before the Court on the 9th day of 
October, 1962 on the motions for Summary Judgment of Plaintiffs and 
Defendant, respectively, in the above entitled matter, the Points and 
Authorities submitted therewith, the respective statements of Ee 
tion filed thereto and the arguments advanced on hearing, and the Court 
having fully considered same and being fully advised in the premises, the 
Court concludes, there being no genuine issue of material fact, that the 
motion for summary judgment raised by the Defendant Udall should be and 
is, hereby granted and accordingly, the motions of the Plaintiffs Tallman, 
et al. for summary judgment should be, and are, hereby Gece except 
that part of the Defendant Udall's motion for summary judgment based on 


the grounds of non-compliance with the statute of limitations should not 


of Defendant Udall's motion for 


fendant Udall's motion to dis- 


Counsel for the Defendant Udall will prepare and submit an 


appropriate orcer in conformity with the Court's ruling. 


(signed) Charles F. McLaughlin 
Judge 


Octoder 16, 1962 


Civil Action No. 1852-62 
Filed November 1, 1962 
JUDGMENT 
This case having come on for hearing on plaintiffs' motion for 


summary judgment anc on defendant's motions to dismiss and for sum- 


mary judgment, and the Court h ving heard argument of counsel and 


considered the material in support of the motions, and it appearing that 
there is no genuine issue of fact and that the defendant is entitled to judg- 
ment as a matter of law, 

WHEREFORE, IT IS ORDERED as follows: 

1. Defendant's motion for summary judgment is granted. 


2. Defendant's motion to dismiss is denied. 
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3. Plaintiffs' motion for summary judgment is denied. 


4. Judgment is hereby entered against the plaintiffs 


and in favor of the defendant and the complaint is dismissed. 


Dated, this lst day of November, 1962, 


(signed) Charles F. McLaughlin 
Judge 


United States District Court 


ok bg ** 


(HEADING OMITTED) Civil Action No, 1852-62 
Filed December 31, 1962 
NOTICE OF APPEAL 

Notice is hereby given this 3lst day of December, 1962, that James 
K. Tallman, Alice P, Tallman, Christine Fleischer, William O. 
Rabourn, Harry B. Cockrum, Bailey E. Bell, James G. Cavieon, 
Michael F. Beirne, James E, O'Malley and Waldo E. Coyle, plaintiffs, 
hereby appeal to the United States Court of Appeals for the District of 
Columbia from that part of the judgment of this Court granting defend- 
ant's motion for summary judgment and denying plaintiffs motion for 
summary judgment entered on the lst day of November, 1962 in favor 


of defendant, Stewart L. Udall aginst said plaintiffs. 


/s/ Charles F. Wheatley, Jr. 


Charles F. Wheatley, Jr. 
1203 Walker Building 
Washington 5, D. C. 
Attorney for plaintiffs | 
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QUESTIONS PRESENTED 


Mineral Leasing Act on certain tracts of lands located within the 
Kenai National Moose Range, Alaska, pursuant to an express order 
of the Secretary of Interior of August 2, 1956 opening part of the lands 
within that Range to leasing. The procedures provided in the order 


required "'all offers" to be considered as having been filed simultane- 


ously with priority to be determined by a drawing. The appellants filed 


in August 1958 pursuant to the terms of the order; were winners at the 


drawing held in 1959; but their applications were rejected on the ground 


that the Department had previously issued leases for the lands in the 
fall of 1958 to others who had filed offers in 1954 and 1955, The questions 
presented here are: 

1. Whether the lands within the Moose Range, established by 
President Roosevelt by Executive Order in 1941, were closed to atl oil 
and gas lease offers until validly opened by the order of August : 
so that the 1954 and 1955 offers were void. 

2. Whether, even if the Moose Range was open to oil and gas lease 
offers prior to August 2, 1958, the Secretary has failed to comply with 
his own order setting up the specific procedures for determining priority 
of all offers when finally opening the Range to oil and gas leasing, thereby 


denying appellants' entitlement to leases as the first qualified applicants. 


the issuance of leases by the Department within 


isos 


the Range to others than the applicants at rentals of 25 cents an 


acre was null and void as contrary to Public Law 85-505 of July 3, 


1958 requiring payment of 50 cents an acre. 


Questions Presented 

Index 

Table of cases 

Jurisdicticn 

Statemert 

Statutes invelved 

Summary cf argurent 

Argument eer eee reece veece 


I. The Kenai Moose Range established by Executive 
Order ir 1941 was closed to oil and gas lease 
offers (except for that portion involved in appel- 
lant Coyle's offer) until opened thereto by the 


Secretary in 1958 after which appellants (including 


Coyle) were the first qualified lease appliacnts .... 


Even i: the Kenai Range were open since 1941, the 
Department erred in issuing leases to others and 
denying appellants' offers as the first qualified 
applicants therefor under the applicable law and 


TCQUIATICNS .cccccccccccccercscsccesccecececces: 
1 


The issuance of the leases for lands within the 
Moose Range to others at 25 cent rentals was in 
violation of Public-Law 85-505 requiring 50 cent 
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STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, 


APPELLEE, 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


OPINION BELOW 
The district court did not write an opinion, A memorandum pre- 
ceding entry of judgment was filed by the court on October 16, 1962, 
(J,A. 73). 
JURISDICTION 


In this case, jurisdiction of the district court was invoked under 


Title 11, Section 306, of the District of Columbia Code; Section 10 of the 


Administrative Procedure Act, 60 Stat. 243, 5 U,S.C, sec. 1009; the 
Declaratory Judgment Act, 28 U.S.C. secs. 2201 and 2202; and under 
the inherent power of the court to grant injunctive relief. The pleadings 
establishing jurisdiction are at J. A, 1-2; Complaint, para 1-4. On 
November 1, 1962, Judge McLaughlin granted the eepdlastenoeen for 
summary judgment, but denied appellee's motion to dismiss, and denied 
appellants' motion for summary judgment, and entered ssagiwene against 
the appellants in favor of the appellee (J. A. 74). On Deceuibes 31, 1962 
appellants filed a notice of appeal from that part of the judgment granting 
appellee's motion for summary judgment and denying appellants! motion 


for summary judgment. (J.A. 75). The jurisdiction of this Court over 


the appeal rests on 28 U.S.C. sec. 1291, 


STATEMENT 


Nature of proceeding in brief. This suit arose as a result of the 


Department of the Interior's rejection of appellants' offers to lease oil 


the Kenai National Moose Range on the Kenai Peninsula, 


17 of the Mineral Leasing Act, as amended (30 


Section 17 of the Mineral Leasing Act requires the Se- 


“eirst qualified applicant.'’ The Kenai 


National Moose Range was created by Executive Order of President Roosevelt 
That order expressly provides that none of the bulk of the lands 
therein “shall be subject to settlement, location, sale or entry, or other 


Gisposition ... ithe public land laws applicable to Alaska." 


The power to open such reservations was granted by President Eisenhower 


xecutive Order No. 10355 of May 26, 


to the Secretary of the Interior in 1952 ( 


Secretary of Interior Seaton in an order published in the 


Federal Register Augus ; 883; Appendix I hereto) declared the 


lands in the Kenai Natio foose Range, including the lands involved herein, open 


to lease offers val Leasing Act, one of the public land laws applicable 


t lease offers ''will not be accepted for filing until 


2m2s 


to Alaska. 


eau of Land Management and the 


nu 


the tenth day after the agreem betw the Bur 
United States Fish and Wildlife Service] and map are noted on the records of the land 


in Anchorage, Alaska.'' The Secretary's 


iled within the ten day period thereafter 


———_————————— 


1/ Previous Secretaries had possessed somewhat similar powers 
under earlier Executive Orders. See Executive Order No. 9337 
of April 24, 1943 (6 FL.R. 5576). 


=e 


were to be treated as simultaneously filed with priority to be deter- 
mined by a drawing. Appellants' offers were filed after Acoue 14, 

1958 when offers were first permitted pursuant to the terms of the 
order; thereafter the appellants' names were drawn as the Goat appli- 
cants under the procedures established by the Secretary's Peguiatione. 
In spite of this, the Department rejected appellants' offers ied granted 
leases for the lands in the fall of 1958 to representatives of certain 
major oil companies who had filed lease offers for the lands in 1954 and 


1955. These offers had been filed while a general Bureau of Land 


Management order of August 31, 1953 suspended all applications under 


the Mineral Leasing laws on all open wildlife lands in the country. The 


leases were granted at 25 cents per acre rentals rather than the 50 cents 
per acre specitied by Public Law 85-505 enacted July 3, 1958 and the order 
of August 2, 1958, 

The Department, while admitting that all of the lands within the Kenai 
National Moose Range were closed to oil and gas leasing since August 3], 
1953 up to the Secretary's order of August 2, 1958 during which time the 
offers in 1954 and 1955 were filed, contends that its action was proper on 
the ground that all the lands within the Range were at all anes open to 
the filing of offers to lease for oil and gas. (J,A.34, Exhibit E to 
Complaint). 

In the following detailed statement of facts, the appellants will attempt 


to trace, in chronological order, the creation of the Kenai National Moose 


us 
Range in 194] and every administrative action by the Department relating 
thereto up to the order of August 2, 1938, after which leases within the 
Range were £3 isSt to provide the factual background for the legal 
this brief (1) that the particular lands of the Moose 
case were closed to all oil and gas leasing activity, 
(2) that the Secretary 
has failed to comply with his own 1958 order and regulations in rejecting ap- 
ts for the lands in question; (3) that 
he Moose Range in 1941, the general 
suspension order of August 31, 1953 precluded oil lease applications thereafter 
thus barring the 1954 and 1955 lease offers; and (4) the issuance of the leases 
at the 25 cent rentals rather than 50 cents was contrary to Public Law 85-505 


of July 3, 1958. 


Chronological statement of facts. 


The Kenai National Moose Range was created by 
Executive Order No. 3979 of December 16, 1941 (6 F.R. 6471) a copy of which 
is set forth in Appendix A. The order provides in part as follows: 


"By virtue of the authority vested in me as President of the 
United States, it is ordere rat, for the purpose of protecting the 
natural feeding range of the giant Kenai moose on the Kenai Pen- 
insula, Alaska, which in this presents a unique wi ldlife feature 
y in its natural environment of the 
practical management of a big game species that has considerable 
local economic value, all of the hereinafter-described areas of land 
and water of the United States lying on the northwest portion of said 
Kenai Peninsula, be, and they are hereby, subject to valid existing 
rights, withdrawn and reserved for the use of the Department of the 
Interior and Alaska Game Commission as a refuge and breeding ground 
for moose ...."' (Emphasis supplied. ) 


ee 


After describing all of the lands within the Range, the order continued: 


"None of the above-described lands excepting Tps 5N., 
Rs. 8, 9, 10, and 1l1W., and also excepting a strip six miles 
in width along the shore of Cook Inlet, extending from a point 
six miles east of Boulder Point to the point on Kasilof River 


intersected by said six-mile strip, shall be subject to settle- 


ment, location, sale, or entry, or other disposition (except 


for fish trap sites) under any of the public-land laws applicable 


to Alaska, ... Provided, however, That as to the foregoin 
excepted lands, primary jurisdiction thereover shall remain in 
the General Land Office of the Department of the Interior and 


their reservation and use as a part of the national moose range 


shall be without interference with the use and disposition thereof 

pursuant to the public-land laws applicable to Alaska: ..." 

(Emphasis supplied. ) 
The distinction in the Executive Order between the bulk of the lands closed 
to any disposition under the public-land laws, and the few excepted lands 
within the Range which were open to disposition under the pubis tase 
laws, is important in interpreting subsequent action by the oeane re- 
lating to the Range. All of the offers to lease made in 1958 by the appel- 
lants, except the offer of appellant Coyle, related to lands in the area thus 


closed to disposition by the Executive Order of 1941. 


The Director of the Fish and Wildlife Service in a Memorandum to the 


Secretary dated January 18, 1941, just prior to the establishment of the 


Range, stated its purpose as follows: 


"The proposed range is to be established on an area of land 
: and water lying on the northwest portion of the Kenai Peninsula 
comprising approximately 2,700,000 acres. The purpose of the 
roposed proclamation is to reserve this area for the use of the 
Department of the Interior as a refuge and breeding ground for 
moose. This area is the natural habitat for these animals and 
its location affords an opportunity for effective administration," 


we ok kok 


"The draft proclamation as now drawn differs somewhat from 
that as considered by the General Land Office in that the strip of 
land 6 miles wide along the shores of Cook Inlet and Kachemak Bay, 
which was omitted from the proposed refuge in the first draft, is 
now included because it would be impossible to administer the refuge 
with this undefined boundary. The intention of the proclamation as 
the draft is now drawn is to make all of the area described a part of 
the refuge, but leaving the six mile strip along the shores of Cook 
Inlet and Kachemak Bay available for use and disposition pursuant 
to the public land laws applicable to Alaska. Other than the 6 mile 
strip as described in the draft, it is the intention that the remainder 
of the refuce area be reserved from settlement, location, sale or 

other disposition under any of the public land laws applicable to 
Alaska.” {J.A. 62; Ex. F to Complaint; emphasis supplied. ) 


The order of 1948. In Public Land Order 487 of June 16, 1948 (13 F.R. 


3462, copy annexeé as Appendix B), the Secretary withdrew those lands with- 


in the Kenai National Moose Range which the 1941 order left open for disposi- 


tion under the Alaska public land laws (as well as other lands). The order 
stated in part: 
"Subject to valid existing rights, the public lands within the 
following-described areas in Alaska are hereby temporarily with- 


drawn from settlement, location, sale or entry, for classification 
and examination, and in aid of proposed legislation." 


"This order shall ta re Nese: over, but shall not modify, 
ee. the reservation for i National Moose Range made by Exe- 
cutive Order No. 8979 of peice ber 16, 1941.... 
With the promulgation of Public Land Order 487, all of the lands within the Kenai 


Moose Range were thus covered by the same prohibition against disposition under 


any of the public land laws applicable in Alaska. 


The order of 1953. In 1753 the Department of the iilevinn undertook 
a s:udy to determine whether oi) and gz#s leasing i wildlife refuges owned 
by the United States was consistent with the nrotection of wildlife and 
whether regulations governing leasing in some refuges should be changed. 
In cor.trast to the 1441 order establishing the Kenai Moose Range, many 


wildlife areas have been established under orders containing no prohibi- 


tion against otherwise applicable public land laws, such as the Mineral 


Leasing Act. To implement the study, on August 31,1953, the Department 
ordered the suspension of activity in connection with oil and gas leasing 
"within wildlife refuges, '' in the following terms: 

“... Pending the completion of this study and the poss- 

ible revision of existing regulations, vou will susperd action 

on ail pending oil and gas lease offers and ications for 

lands within such refuges ....°'' (see Appendix C attached; 

emphasis supplied. ) 

Despite both (1) the express language of the Executive Order creating 
the Kenai Naticnal Moose Range (extended by Public Land Order 487 to all 
of the land within the Range) which ciosed the bulk of the lands te 2ny form 
of entry, and (2) the suspension order of August 31, 1953 closing any open 
wildlife areas to applications for cil and gas leases, the applicants to whom 
the Department granted leases in tine present case filed oil and gas lease 
offers for the lands within the Kenai Moose Range between October 15, 1954 
and January 28, 1955 (J. A, 55; Exhibit E toComplaint, p. 1). All of the 


offers except one were for lands closed by the terms o/ the 1941 order 


creating the Range; this one, covering the lands sought by appellant Coyle, 


was inthe excepted area originally left open by the 1941 Executive Order 


tn 


but closed by Public Land Order 487 ot 1948, supra, p. 6. 


The order of 1935 and its amendment. Subsequently, in Public Land 


Order 1212 of September 9, 1955 (20 F.R. 6795; copy annexed as Appendix 


D), the Secretary revoked in its entirety Public Land Order No. 487 of 

June 16, 1948, supra, which had withdrawn that portion of the Kenai National 
Moose Range originally left open wher the Range was created in 1941, 

Public Land Order 1212 first made 2 specific provision with respect to one 


small tract of lanc ix the 


"2. Sabdject to valid existing rights, the following-described 


lands are hereby withdrawn frorn all forms oc: appropriation under 


purposes: ..." (Emphasis supplied) 
The area so described was a small tract of 563.63 acres not involved in the 


present case in ary way. As to the remainder of the iards restored, Public 


gave « first preference to homesteading are then provided: 


"6 Any of the lands described in paregraphs 4(a), 4(b) or 
4(a) of this order then remaining unappropriated, shall become 
subject to such application, petition, selection, or other form of 
appropriation by the public generally as may be zathorized by the 
public-land laws, including the mineral-leasing laws, as follows: 


fa) As to the lards described in paragr~ph 4(a), at 
10:00 a.m. on the 126th day after the date of this order .... 
% 4 (4 5/4 
"All applications filed either at or before 4:00 a.m. of such 
126th, 154th or 182nd day, including applications under the mineral 
leasing iaws, shail be treated as though simultaneously filed at 
the hour specified on each day .... 


SO. 


"7, Commencing at 10:00 a.m. on the 182nd day after 
the date of this order, any of the unsurveyed lands described 
in paragraph 4(c) not settled upon by veterans or other per- 
sons entitled to credit for service shall become subject to 
settlement and other forms of appropriation by the public gene- 
rally, including leasing under the mineral leasing laws, in ace 
cordance with appropriate laws and regulations." (Emphasis 
supplied. ) 


Public Land Order No. 1212 was amended about six weeks after its issu- 
ance (October 14, 1955; 20 F.R. 7904; Appendix E, annexed hereto) to 
eliminate the provision for leasing under the ''mineral leasing laws": 


"Paragraphs No. 6 and 7 of Public Land Order No. 1212 
of September 9, 1955, appearing as Doc. 55-7464 in 20 F.R, 
6795 of the issue of September 15, 1955, are hereby amended 
by deleting therefrom the phrases ‘including the mineral leas- 
ing laws', 'including applications under the mineral leasing laws' 
and ‘including leasing under the mineral leasing laws', wherever 
they appear, and by adding after the words 'mining locations' in 
the last sentence of paragraphs 6 and 7 of the order the words 'for 
non-metalliferous minerals,' '"' 


The purpose of the amendment was apparently to prevent possible 
confusion with earlier orders. This appears from the fact that the 


amendment did not change the reference to mineral leasing in paragraph 2, 


supra, showing that when lands were closed to "appropriation under the pub- 
Pp g PPror P 


lic land laws" this necessarily included the mineral leasing laws, unless 
the order expressly excepted mineral leasing, as paragraph 2 did. Since 
the language of Public Land Order No, 1212 was by itself clear foal the 
lands covered thereby were to be thereafter open to leasing idee the Mine- 
ral Leasing Laws without the phrase "including the mineral leasing laws," 
the inclusion of this and similar phrases in paragraphs 6 and 7 was un- 


necessary surplusage. The amending action conformed Public Land Order 
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No. 1212 of 1955 with the 1948 order, which it revoked, and with the 1941 
order establishing the Range. Thus, atter Public Land Order 1212 was 


amended (affecting only the lands originally left open within the Range which 


were closed by Public Land Order 487 supra), the status of the lands within 


the Kenai National Moose Range returnec to that of the original order, i. e. 
the bulk of the lacds were closed to disposition under any of the public land 
laws, and the excepted remainder were open to disposition under such laws. 
the Secretary which 
permitted the appellants to make the applications which form the subject 
matter of this appea) was published on August 2, 1958. This order, which 


opened the great Suik of the lands of Kenai Range to oil and gas leasing, was 


ne 


2/ No lease offers fled on the open portion of the Kenai Range shortly 
after the Octoder i tion in Public Land Order 1212 involve lands 
selected by parties in present case (the Coyle lands were not filed 
during this pericd) it ther actions of the Secretary on wildlife mat- 
ters affecting chese iands are highly germane to the basic question of 
whether the disputed leases were properly issued. Among these actions 
are: 1. Amerded regulations covering those wildlife areas subject to 
leasing were pubiishec on December 8, 1955 (20 F.R. 9009; copy an- 
nexed as Appendix F). The delineation of certain areas cf the Kerai 
Peninsula in "Appendix B" ct these amended regulations covers the lands 
reopened to leasing by the Octuber 1955 order of the Secretary, but does 
not cover the lands involved in this case. 2. A suspension of leasing 
activity in wildiife retuges was again imposed early ir 1956 (see Apper.dix 
Gherein). Any lease oifers on open lands in the Kenai Range were auto- 
matically affected by this order. While, again, such offers did not affect 
lands involved in this case, action by the Secretary in 1958 concerning the 
Kenai Range, referring to "suspension of pending applications,''could be 
meaningful only in terms of this 1956 suspensicn affecting the lands in the 
excepted part of the Moose Range reopened to mineral leasing by Public 
Land Order 1212, 


eiitne 


predicated on the thoroughgoing 2 nendment issued on January 8, 1958 
of the general regulations regarding leasing in wildlife areas. (23 F,R. 


227; copy annexed as Appendix H), 


This January 1958 amendment sought to undertake a comprehen- 


sive reevaluation of all of the wildlife lands ow ned by the United States, 
regardiess of whether they had been previously closed or open to oil 


and gas leasing. it mace four general classifications of these wildlife 


lande: (1) Wildlife refuge lands; (2) Game renge lands; (3) Coordina- 
tion lands; and (4) Alaska wildlife areas, While the lands within the 
Kenai National Mcose Range would ctherwise qualify under the coverage 
in the regulation for ''(1) Wildlife refuge ‘ands, " since they are located 
in Alaska they fail into the special categery of ''(4) Alaska wild.ife areas" 


defined in the regulation as follows: 


3/ The regulation provided that all lands defined as (1} "Wildlife refuge 
lands" were to be closed to oi! and gas leasing or lea-e! ofiers-- 


"oo. even though such lands may be subject to pricy rights 
for other public purpose: or, by the terms of the withdrawal 
order, may be subject to mineral 1easing." ($92, 9(a)(1); 


§192, Q(b)/1)3 emphasis supplied, ) 


The languigs clesing these lands, which inciuded those! "wildlife re- 


fuge bends! originally ciosed by the orders creating them, as well 
pe those originaily oper, was quite clear: 


“IY No offer. fer oil and gas leases covering wildlife re- 
fuge iand> will be ac.epted and no leases covering such lands will be 
issaed excep! as pro ided in subparagraph (2) of this paragraph." 
(3192.5) (1); Appendix FL. ) 


Sudparaxripy /2) dee's only with the limited instance of leases to prevent 
drainage of oi! deposi.s from under these lands, 


ai2's 


"(4) Alaska wildlife areas. Such lands are areas in Alaska 
created ty a withdrawal of public lands for the management of 
natural wildlife resources and administered by the United States 
Fish and Wildlife Service." 


"Alaska wildlife areas" are treated all the same under the regulation, 


regardless of whether previously open or closed to oil and gas lease 

offers, with such lands to be available for leasing if, and only if, specific 
agreements could be worked out between the Bureau of Land Management and 
the Fish and Wildlife Service to protect the wildlife: 


(3) As to... Alaska wildlife areas, representatives of 
the appropriate office of the Bureau of Land Management and the 
United States Fish and Wildlife Service will confer for the pur- 
pose of entering into an agreement specifying those lands which 
shall not be subject to oiPand gas leasing. No such agreement 
shall become effective, however, until approved by the Secretary 
of the Interior. ... 


(4) The remaining lands in paragraph (a)... (4) of this 
section not closed to oil and gas leasing will be subject to leas- 
ing on the imposition of such stipulations agreed upon by the Fish 
and Wildlife Service and the Bureau of Land Management ...."' 


The regulation, after setting forth procedures for the publication and filing 
of the agreements in the Federal Register, included the following general 
procedural provision: 
"(d) Suspension of pending applications. All pending offers 

or applications heretofore filed for oil and gas leases covering 

game ranges, coordination iands, and Alaska wildlife areas, will 

continue to be susperded until the agreements referred to in para- 

graph (b) (3) of this section skall have been completed." 

(§192. 9(d). ) 


This referred to the earlier general suspension orders, which as discussed 


above, were applicable only to those offers made in that excepted portion of 


Feige 


the Kenai National Moose Reserve open to such offers (see supra, pp. 7, 10, 
fn.2). 

Within a few weeks after the completely new ceguiacioas regarding 
wildlife lands were promulgated, Secretary of Interior Seaton classified 
the Kenai National Moose Range for oil and gas leasing. In a press 
release issued January 29, 1958, the Secretary stated: 


"IT have approved this week a classification of the Kenai 
Moose Range in the Territory of Alaska which delineates those 


areas which will be opened and closed to development .,.. 


ee kK 


"Tam assured by Assistant Secretary Leffler that this 
action opening a portion of the Kenai ran ge subject to the 
proposed regulated development is entirely consistent with 
the primary purpose for which the range is managed." (J. A. 

; Exhibit B to Complaint; emphasis supplied. ) 


With this background, on August 2, 1958, Secretary Seaton's order 


ussued on July 24, i958 relating to the Kenai National Moose Range, Alaska, 
was published in the Federal Register (23 F.R. 5883; copy annexed hereto 
as Appendix I). The order referred to an agreement that had been con- 
sumated between the Bureau of Land Management and the United States 


Fish and Wildlife Service of the Department and then stated: 


"Closed area. The following described lands within the 
boundaries of the Kenai National Moose Range, Alaska, are 


not opened to oil and gas leasing: ..." (Emphasis supplied. ) 


The lands described as "not opened" involved lands in the southern part of 
the Range and did not embrace any of the lands involved in this case which 


lay in the northern part of the Range. With respect to these northern lands 
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which were opened to oil and gas leasing and lease offers, the Secretary's 
order provided as follows: 


"The balance ot the lands within the Kenai National Moose 
Range are subject to the filing cf oil and gas lease offers in 
accordance with the provisicns of the Mineral Leasing Act of 
1920, as amended (41 Stat. 437) and the regulations in 43 CFR, 
Part 192 and the orovisions hereof. Offers to lease covering 
any of these lancs which have been pending and upon which 
action was suspended in accordance with the regulation 43 CFR 
192. 9(d) will now De acted upen and adjudicated in accordance 
with the regulations. 

All offers to lease must be submitted on Form 4-1158 and 
in accordance w:th the regulation 43 CFR192.42, accompanied 
by a $10 filing fee and the advance first year's rental of 50 cents 
per acre in accordance with the provisions of Public Law 85- 
505 enacted Julv 3, 1958, 

In accordance with the regulation 43 CFR 192.9 (Circular 
1990), lease offers for lands which have not been excluded from 
leasing will not be accepted for filing until the tenth day after 
the agreemert and map are noted on the records of the land office 
of the Bureau of Land Management in Anchorage, Alaska. All 
lease offers Sled in that office on that day and until 10 a.m., on 
the tenth day thereafter will be treated as having been filed simul- 
taneously. The priorities of all offers which conflict in whole or 
in part will be determined in accordance with the procedure out- 
lined in the regulation 43 CFR 295.8.'"' (Appendix I.) 


The reference to Offers to lease covering any of these lands which have 
been pending and upon which action was suspended" could only refer to those 
lease offers made after Public Land Order 1212 of September 9, 1955 as 
amended (Appendix Dand E), supra, pp, 8-9, which reopened the excepted 
land and six mile strip within the Range which originally was open when the 
Range was created in 1941, 


Appellants duly filed their respective offers to lease on or after August 14, 


1958 in accordance with the procedure specified in the Secretary's order of 
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August 2, 1958, supra. Their applications were ttre first so received. 


(J, A. 38, Opinion of Deputy Solicitor, Exhibit E to Gompladit; p. 6.) 
Sometime after appellants' applications were filed, but without 

notice to appellants, the Department issued leases for the lands in 

question to the representatives of the major oil companies, based on 

the offers filed by them between October 15, 1954 and Jaddasy 28, 1955. 

About a year later, on September 4, 1959, the Bureau of Land Management 

issued a ''Notice of Public Drawing" to "determine priorities between 

simultaneously filed oil and gas lease offers, '' which specifically in- 

cluded appellants' applications (J.A.18 ; Exhibit C to Complaint). The 

notice specifically stated: 


"Numerous oil and gas lease offers 1/ were filed dur- 
ing the simultaneous period established in accordance with 
the agreement classifying the lands in the Kenai National 
Moose Range, Alaska, for oil and gas leasing purposes, pur-~ 
suant to the regulations, 43 CFR 192.9 (Circular sah ap- 
proved by the Secretary on January 8, 1958. 


"43 CFR 192, 9(b)(3) and (c) state in pertinent ak as 
follows: 


" 'Lease offers for such lands will not be accepted for 
filing until the tenth day after the agreements and supplemen- 
tal maps or plats are noted on the land office records." 


"The records were noted August 4, 1958, therefore, all 
offers filed for these lands on or after 10:00 A.M.,, August 
14, 1958 and until and including 10:00 A.M. on the tenth day 
thereafter, which in this instance must be Monday, August 25, 
1958, as the land was not open Sunday, August 24, 1958, are 
considered as simultaneously filed. 


"A public drawing is required to determine priorities be- 
tween simultaneously filed oil and gas lease offers, therefore, 
such a drawing will be held involving the oil and gas offers in 


question 1/ at the Anchorage Land Office, 334 E. Fifth Avenue, 
Anchorage, Alaska, in accordance with the governing regulations, 
43 CFR 295. 8(c), at 2:00 P.M., September 14, 1959," 


“x x “ baad 


"L/ The narmes & addresses of the offerors and serial num- 
bers of their respective oil & gas lease offers appear in Appendix 
'A', attached hereto." (Emphasis supplied). 


"Appendix 'A‘'’ of the Notice of Public Drawing included the name of each of 
the appellants in this case, but none of the names of those to whom the De- 
partment had previously issued oil and gas leases for the lands in question. 
In fact, the parties to whom the leases were issued did not file lease offers 
as specified in the Secretary's order of August 2, 1958. Subsequent to the 
drawing, of those applicants who had filed after August 14, 1958 under the 
terms of the order of August 2, 1958, the appellants in this case remained the 
first lease applicants for the lands in question. 

In October 1959, aiter the drawing, the Anchorage Land Office of the 
Department formally rejected appellants' lease offers on the ground that they 
conflicted with the leases issued the previous fall (J.A.25, 27, 30; see Exhibit D 
to Complaint). This was the first notice to appellants that the lands on which 
they had filed pursuant to the regulations, and on which a drawing had been 
held also pursuant to Departmental action, had in fact already been leased by 
the Secretary. 

Appellants duly appealed to the Director of the Bureau of Land Management 
where their appeals were denied in decisions rendered in July, 1960 (J.A. 25, 27,30 


see Exhibit D to Complaint). Appellants thereafter duly appealed to the Sec retary 


en be 


of the Interior, An opinion by a Deputy Solicitor of the Department 


dated Septernber !, 1961 rejected appellants' appeals and confirmed 
the granting of the leases within the Range baged on the 1954 and 

1955 offers (JA, 5¢, Exhibit E te Complaint). A petition for rehear- 
ing was deniea by the Department on April 25, 1962 (J. A. 6; Exhibit 
G to Co:nplaint). 

On June 3, 1962, appellants filed suit in the court below against 
the Secretary. Both sides moved for summary judment after filing 
statements of fact as to which there was no genuine issue (J. A. 66, 71-72; 
St-ternents under Rule Y(h)). Arguments on the cross-motions for 
summary judgment were heard, Qn November 1, 1962, the east below 
granted the arpeilee's motion for summary judgment and denied ap- 
pellants' motion for summary judgment. Appellantc duly appealed to 


this Court on December 31, 1962, 


STATUTES INVOLVED 

Section 17 of the Mineral Leasing Act as amended by the Act of 
August 8, 1946, section 3, 60 Stat. 951, 30 U.S.C, §226, authorizing 
the Secretary of the Interior to issue oil and gas leases on public lands 
of the United States open to leasing reads as follows: 

"4. When the lands to be leased are not within any known 

geological structure of a producing oil or gas field, the. 

person first making application for the lease who is quali- 


fied te hold a lease under this Act shall be entitled to a_ 
lease of such lands without competitive bidding....."' 


= EB? = 
The Pickett Act of June 25, 1910, 36 Stat. 847, 43 U.S.C, 141, pro- 
vides as follows: 

"The President may, at any time in his discretion, tempo- 
rarily withdraw from settlement, location, sale, or entry any 
of the lands of the United States, including Alaska, and reserve 
the same for water-power sites, irrigation, classification of 
lands or other public purposes to be specified in the orders of 


withdrawals, and such withdrawals or reservations shall remain 
in force until revoked by him or by an Act of Congress." 


SUMMARY OF ARGUMENT 


The President, acting under authority expressly conferred upon him 
by the Pickett Act of 1910, may withdraw lands from leasing under the 
Mineral Leasing Act of 1920. When lands are so withdrawn, any lease 
offers thereupon are void and are not validated should the lands later be- 
come subject to leasing. 

When President Roosevelt created the Kenai National Moose Range in 
1941, he expressly provided in broad language that except for a small ex- 
cepted area, the bulk of the lands therein were not to be ''subject to settlement, 
location, sale, or entry or other disposition under any of the public land laws 
applicable to Alaska.'' This, of necessity, included the Mineral Leasing Act, 
which was in 194l,and still is, one of the public land laws applicable to Alaska, 
The Secretary's regulations so provide. 

Not only does the administrative history of this 1941 Executive Order support 
this clear meaning, but the words used in the order had been judicially con- 


strued prior to 1941 as applicable to withdrawn lands under the Mineral Leas- 


ing Act of 1920, This Court in Wilbur v. United States ex rel Barton,, 
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affirmed by the Supre-ne Court in United States ex rel. McLennan 

v. Wilbur, construed the words of the 1910 Pickett Act as embracing 
all leasing activitv under the Mineral Leasing Act. This ane: de- 
cided in 1931, was centrolling law in 1941, as well as today, on the 
meaning of the words used in the Pickett Act. The Pickett Act was 
passed for the express purpose of confirming Executive power to 
withdraw oil and gas lands. When President Roosevelt employed 
Similar words in establishing the 1941 Moose Reserve, it appears 
inescapable that they were ixtended to have their judicially Leastiusd. 
as well as plain meaning, to withdraw the lands from feasine under 


the Minerai Leasing Act. Three other decisions by the Supreme Court, 


United States v. Midwest Oil Co., Mason v. United States, and Bordieu 


v. Pacific Westerr Oil Co. » construing similar language in withdrawals 
ne Oe 

as effective tc reserve oil and gas lands, all prior to 1941, also support 

this conclusion. 


II 


Even if the Executive Order of 194] establishing the Kenai National 
Moose Range did rot close the Range to oil and gas leasing, the Secre- 
tary, ha.ing decided in his order of August 2, 1958 to issue nbheseasede 
tive leases within the northern portion of the Range, was under a man- 
datory duty imposed by section 17 of the Mineral Leasing Act to issue 
such lease to "'the person first making application for the lease who is 


qualified te hold a lease ..."" The Secretary in his order of August 2, 
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1958 set up an express procedure for the treatment of all oil and gas lease 
offers for lands within the Range to determine this question, providing 

that "the priorities of all offers which conflict in whole or in part will be 
determined in accordance with the procedure outlined in the regulation 43 
CFR 295.8." The 1954 and1955 offers were not entitled to any special 
treatment because they were not "pending offers" upon which action was 
suspended because they were filed after the August 31, 1953 suspension order. 


The procedure outlined in 43 CFR 295. 8 provides for a drawing to deter- 


mine the order of priority of applicants. Appellants complied with all of 


the procedures set forth by the Secretary in his order of August 2, 1958, as 
well as the applicable regulations, and after the drawing in September 1959 
were the first applicants for the lands. 

The action of the Department in issuing leases about a year prior to 
the drawing was in complete disregard of all the regulations established for 
determining priority among conflicting applicants. This case is the exact 
converse of Thor-Westcliffe Development, Inc. v. Udall (No. 17,101, January 
24, 1963) just decided by this Court. There the Secretary was sustained in 
his plea that his regulations setting up similar procedures for a drawing to 
determine a fair method for determining priority among applicants were valid. 
That case held that an applicant who shunned the drawing procedure was not 
entitled toa lease. In the present case, the appellee seeks to completely dis- 
regarda the drawing procedures he established for the determination of prio- 


rity among lease applicants for lands to be leased in the Range, to sustain his 
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grant of a secret preference lease to those who shunned the very 


procedures he sought to sustain in Thor-Westcliffe. Under the 


principles established in the Thor-Westcliffe case, as well as McKay 


v. Wahlenmaier, his action must be rejected as arbitrary. 


III 


Not only did the Secretary violate his regulations by granting 
preference leases to other applicants, but in granting such leases he 
violated Public Law 85-505 enacted July 3, 1958 providing for pay- 
ment of 50 cents per acre for rentals, rather than the 25 cents under 
which these leases were issued. The exception in Public Law 85-505 
for offers pending on May 3, 1958 was clearly not applicable if, as the 
Secretary contends, these offers were suspended, because ‘a act and 
its legislative history areclear that it was intended to apply only to those 
areas open to leasing where offers kad accumulated, not to guspended 
areas or areas such as the Kenai Moose Range which, even the Secre- 
tary admits, was closed to all oil and gas lease offers subsequent to 
the regulations of January 8, 1958, Since the exception is innpollcable 
the Secretary had no power to issue the leases at the 25 cant figure 


and the leases were void under controlling precedents. 


ARGUMENT 


THE KENAI MOOSE RANGE ESTABLISHED BY EXECUTIVE 


ORDER IN 1941 WAS CLOSED TO OIL AND GAS LEASE 
OFFERS (EXCEPT FOR THAT PORTION INVOLVED IN 
APPELLANT COYLE'S OFFER) UNTIL OPENED THERETO 
BY THE SECRETARY IN 1958 AFTER WHICH APPELLANTS 
(INCLUDING COYLE) WERE THE FIRST QUALIFIED LEASE 
APPLICANTS. 

The law is clear that the President may withdraw or reserve public lands 
from leasing under the Mineral Leasing Act of 1920 as amended (41 Stat. 437; 
30 U.S.C. 181, et seq.) Wilbur v. United States ex rel. Barton, 60 App. 

D.C. ll, 46 F.2d 217 (D.C, Cir. 1930), affirmed United States ex rel McLennan 
v. Wilbur, 283 U.S, 414, 419 (193:). Once lands are withdrawn and closed to 
leasing under the Mineral Leasing Act, applications to lease such lands are 

void and are not validated should the land later become available for leasing. 

D. Miller, 60 1.D. 161 (1948); Mary E. Brown, 62 1,D. 107 (1955). Accordingly, 
if the Kenai National Moose Range was closed to oil and gas leasing at the time 
the conflicting offers of 1954 and 1955 were filed, appellants are entitled to a 
decree by this court declaring them the rightful lessees to the lands involved. 

The Department argues that the Kenai Range was never closed to oil and 
gas leasing ‘'because nothing in the withdrawal contained in the executive order 


[creating the Reserve] specifically excluded those lands from the scope of the 
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[ Mineral Leasing] act." (J.A. 34; Exhibit E to Complaint.) To the 


contrary, the clear language, administrative history and judicial 
construction of the language used in Executive Order No. 8979 of 
December 16, 1941 establishing the Kenai National Moose Range in 
Alaska, make it clear that the Range was to be clesed to air forma 
of disposition uncer the public land laws, necessarily ihearig the 
mineral leasing laws. 3 

The 1941 order provided that: 

"None of the above-described lands ... shall be subject 

to settlement, iocaticn, sale, or entry, or other disposi- 

tion (except for fish traps) under any of the public-land 

laws applicable to Alaska ...'" (Executive Order No. 8979, 

2 F.R, 6471; Appendix A hereto) 
It is difficult to imagine broader language then that used restricting 
the Lends against any ‘'settlerment, location, sale, or entry or other 
disposition under any of the public-land iaws applicable to Alaska. s 
In 1941, 2s well as today, there was no doubt that the Mineral Leasing 
Act of 1920 as amended was pert of the public land laws applicable to 
Alaska. The Secretary's regulations expressly so provide: 

“Part 5i--Public Land Laws Avplicable to Alaska 


"... in section 3 of the act of August 24, 1912 (37 Stat. 
512; 48 U.S.C. 23), it was provided that 'the Constitution of 
the United States, and ali the laws thereof which are not locally 
inapplicable. shall have the same force and effect within the 
said Territory as elsewhere in the United States. 


"(c) In an opinion dated June 29, 1915 (30 Op. Atty. Gen. 
387), the Attorney General had occasion to consider the effect 
of the act of August 24, 1912, in respect to extending certain 


public-land statutes to Alaska, and, in this connection, he stated: 
'The express exception of the public land laws, found in the earlier 
organic acts, is here omitted; all the laws of the United States are 
to operate in Alaska save only such as may be locally inapplicable. '" 
(43 CFR §51.) 
x * oe OF 

"$71.1 Mineral leasing laws and reguiations applicable in 
Alaska. Subjec: co the provisions of §§ 71.2 and 71.3, the regula- 
tions under the Mineral Leasing Act of February 25, 1920 (41 Stat. 
437; 30 U.S.C. 181, et seq.), as amended and supplemented, ... 
shall govern the issuance of oil and gas ... leases ... in Alaska." 
(43 CFR §71.1, 1954 Ed.) 


Similarly, the administrative history of the creation of the Moose Range in 
y ’ g 


1941 makes it perfectly clear that the withdrawn lands were not to be open for 


acquisition or disposition under any of the public land laws, including the mine- 


ral leasing laws. In a memorandum for the Secretary dated January 18, 1941, 
Mr. Gabrielson, Directez: of the Fish and Wildlife Service, explained the pur- 
pose of the withdrawal for the Kenai National Moose Range was to reserve the 
area for the use of the Department of the Interior as a refuge and breeding 
ground for moose, stating that: 

",.,.[ Other thar the «»septed area] it is the intention that the re- 

mainder of the refuge area be reserved from settiement, location, 

sale, or other disposition under any of the public land laws appli- 

cable to Alaska. ..." (J.A.62, Ex. F to Complaint. ) 

The power of the President to issue the Executive Order establishing the 
Kenai National Moose Reserve, was derived from the Pickett Act of June 25, 
1910, 36 Stat. 847 (43 U.S.C.A. $241) which provides as follows: 

"The President may, 2t any time in his discretion, temporarily 
withdraw from settlement, location, sale, or entry any of the public 
lands of the Unie? otate$, incinding Alaska, and reserve the same 


for water-power Sites, irrigation, Classification of iands or other 
public purposes to be specitied in the orders of withdrawals, and such 
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withdrawals or reservations sha!) remain in force until revoked 
by him or by an Act of Congress." (Emphasis supplied. ) 


Obviously the ianguage ct the Moose Reserve Executive Order is a pa- 
raphraseé of that <ontzined in the Pickett Act. This Court, in an opinion 
confirmed by the United States Supreme Court, held this language erm- 
braces and includes the withdrawal cf oil and gas lands feorh leasing 

or other disposition under the Miner2! Leasing Act of 1926, In Wilbur 


v. United S.ates ex rel. Barton, 60 App. D.C. 217, 46 F. 2d 217, 220- 


221 (1930), affirmed United States ex rel. McLennan v. Wilbur, 283 U.S, 


414 (193i), this Court rejected a contention that the language of 1919 
Pickett Act did not include the clzsirg of lands to oil and gas leasing 
as follows: 


",.. But it is insisted that the act of 1910 only author zes 
the tempcrary withdrawal by the President of public lands 
'from settlement, location, sale, or entry,' and that the 
appiication fer permit and the lease which may follow dis- 
covery of oil under the act of 1929 are not embraced within 


those terms, It is apparent, we think, that the act of 1910 
was intended to be of wide scope and recogr:zed the zuthorit 
of the President temporarily to prevent the alienation of pu- 


blic lands or any interest therein adverse to the United States. 


* 
Urrer the act of 1920, the anplicant for a permit was re- 
quired ts locate and designate the lands sought in his applica- 
tion, T.€ issuance of a permit and the discovery of 'valuable 
depcesits 9¢ cil or gas' entitled him to a lease -- an intcrest in 
the laad. Inis, we think, was akin to lecation cr entrv, as 
usec in tee act uf 1910." (Emphasis added. ) 


The United Ste’es Supreme Court in affirming this Court heid that the lan- 


guage oi the Pickett Act of 1910 permitted withdrawal of oil and gas lands 
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from leasing under the Mineral Leasing Act. 283 U.S. at 419. See also 
Haley v. Seaton, 108 U.S. App. D. C. 257, 281 F. 2d 620, 622-623 (1960). 

In reaching its decision in the Wilbur case, the Court cited Mason v. 
United States, 260 U.S. 545 (1923). The Mason case was a suit by the 
United States to quiet title to oil lands and for an accounting for oil ex- 
tracted by the defendants. Prior to defendants' development of the lands, 
they had been withdrawn by an Executive Order of December 15, 1908, stat- 
ing that "public lands ... are ..- withdrawn from settlement and entry, or 
other form cf appropriation."" The Court held that the validity of the order 
had been confirmed by the prior Midwest Oil Co. case, "where it was held 
that a similar order, issued in 1909, was within the power of the Executive. 
(260 U.S. at 553) 

Th Masc= it was argued that the words of the order "or other form 

of appropriatior.” must de limited vo the immediately preceding wo rds of 
"settlement and entry” thus limiting the scope of the withdrawal to settle- 


ments under the Hanestead Laws and not embracing the Mining Laws, which 


involved a "location and development” for oil claims. af The Court rejected 


this argument holding that the words used "or other form of appropriation", 
certainly embraced the Mining Laws: 


" 0. it is insisted that the order does not apply to the cases 
here presented. Tne point sought to be made rests upon the rule 
of statutory construction that words may be so associated as to 


i 


4/ Prior to 1920 oil lands were developed under the Mining Laws. 
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‘jaaliifty the --eaning which they would have Standing apart. 

Here, itis said, the genera) words of the order, 'or other 

forin of appropriation, ' must be read in connection with the 
Specific words 'settlement and entry, ' immediately preceding; 

and that, so read, they must be restricted to appropriations 

of a similar kind with those specifically enumerated. The 

words 'settlement and entry,' it is said, apply only to the act 

of settiing upon the soii and making entry at a land office; as, 

for example, under the Homestead Laws; that mining lands are 
acquired, not by settlement or entry, but by location and deve- 
lopment; and that this process is not covered by the words ‘other 
form of appropriation, ' limited, as they must be, by the associ- 
ated specific words, to those forms of appropriatior: which are 
aki7 to a settlement and entry. The rule is one well established 
and treqcently invoked, but itis, after all, a rule of construction, 
te be resorted to only as an aid to the 2scertainment of the mean- 
ing of doubtful words and phrases, and rot te control or limit their 
meaning contrary to the true intent. It cannot be employed to 
render general words meaningless, since that would be to disre- 
gard the primary rules that effect should be given to every part 

of statute, if legitimately possible, and that the words of a statute 
cr other documert are to be taken according to their natural mean- 
ing. Here the supposed specific words are sufficiently comprehen- 
Sive io exhaust the genus and leave nothing essentially similar upon 
which the general words may operate,... We conclude, therefore, 
that the mining locations here relied upon fell clearly within the 
withdrawal order, and consequently were prohibited by it." 

(260 U.S, at £53 - 555) 


Under the holding of the Mason case, clearly the words ot the 1941 Executive 
Order establishing the Kenai Moose Reserve withdrawing the lands from 
"other disposition ... under any of the public-land laws applicable to Alaska" 
cannot be limited to applications for "settiement" or "location" under the 
mining laws and onty make sense under the ordinary usage of the English 
language it appiicabie to other forms of use of public lands under the public- 


land Jaws, i. e. leasing under the mineral leasing laws. 


Other decisions by the Supreme Court Prior to 1941 also make it clear 


that the language used in the 1941 Kenai Moose Range withdrawal was intended 


to close the lands to oil and gas leasing. In United States v. Midwest Oil Co., 
236 U.S. 459 (1915), the Court held that the President by virtue of his in- 
herent pewer as head of the Executive Branch could withdraw lands contain- 
ing oil deposits from lecation under the then applicable Mining Laws en- 
acted by Congress. In 1909, President Taft withdrew lands by Executive 
Order using the following language: 

".., all public lands in the accompanying lists are hereby 

temporarily withdrawn from all forms of location, settlement, 

selection, filing, entry, or disposal under the mineral or non- 

mineral public-land laws ...." 

There was no issue raised in the case as to the effectiveness of the language 

te withdraw the lands involved from mining for oil under the then applicable 
Mining Laws. In sustaining the President's power to issue the order, the 
Court relied heavily on custom, noting among the many instances of Executive 
Orders withdrawing lands from alli types of entry under the public-land laws 
which included development for oil and gas purposes,some 44 Executive Orders 
regarding withdrawals for bird and wildlife purposes. (236 U.S, at 470) 

The language of the withdrawal order involved in the Midwest Oil case is 
obviously very similar to the language used by President Roosevelt in the Exe- 
cutive Order withdrawal of 1941 establishing the Kenai Moose Reserve. 

In another case decided just five years prior to 1941, the Supreme Court 
again confirmed its interpretation of the general language similar to that used 


in the 1941 Moose Range, as withdrawing lands containing oil deposits from 


rights granted by §20 of the Mineral Leaging Act of 1920. Bordieu v. Pacific 
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Western Oil Co., 299 U.S. 65 (1936). The lands in unseen ead been 
withdrawn by the President on December 30, 1910 "from settlement, lo- 
cation, sale or entry, and reserved for classification and inlaid of le- 
gislation affecting use and disposal of petroleum lands." The Court 
held as follows: 


"The case presented by the bill comes to this: 
Petitioner asserts a preference right to prospect for oil and 
other minerals and, if successful, to obtain a lease under 
§20 of the Leasing Act of 1920, in virtue of his homestead 
entry in 1919 and patent in 1925.... The lands here in question 
when entered were within the terms of the Executive Order of 
1910, by which order they were 'withdrawn from settlement, 
location, sale or entry and reserved for classification. wet 
Whether a 'classification' of the lands was affected by the order 
we need not determine since it is clear that they were 'withdrawn' 
by the definite and unambiguous words of the order; and, as 
showr by the bill, it is enough to exclude complainant from the 
privilege of the Act of 1920 that the lands were either withdrawn 
or classified .... ' (299 U.S, 69-70) | 


Thus, in 1941 when the President issued Executive Order No. 8979 


establishing the Kenai National Moose Range as a wildlife refuge, the 
words he employed had become words of art under the existing decisions 
of the courts interpreting similar withdrawal orders; in every case it had 
been held that the language withdrew and closed the lands to development 
under the applicable Mining or Mineral Leasing Laws. Appellants were 
entitled to rely on this law and the plain meaning of the language used 
creating the Range to believe that the lands therein were closed to oil and 
gas lease offers until opened by the express order of the Secretary of 


August 2, 1958 (Appendix I). All of the actions by the Department with 
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respect to these lands between 1941 and 1958 were consistent with this 


basic premise (see Statement, supra, pp. 0-10), No leases issued for 


any lands within the Kenai Range between 1941 and 1958, and none of the 
involved complex of orders end regulations pertaining to wildlife lands 
prior to the express order of August 2, 1958 gave any indication that the 


bulk of the lands therein, including those involved here, were open to oil 


/ 


and gas leasing. = Only this view is consistent with the basic primary 
purpose of the Moose Range to protect - 


“the natural feeding range of the giant Kenai Moose on the Kenai 
Peninsula, Alaska, which in this area presents a unique wildlife 
feature and an unusual opportunity for study in its natural environ- 
ment of the practical manzgement of a big game species that has 
considerable local value..." (Ex. Order No. 8979 of December 
16, 1941, 6 F.R. 6471; Appendix A ) 


Until the detailed agreements between the Bureau of Land Management and 
Fish and Wildlife Service had been worked out and published pursuant to 


the order of August 2, 1958 for the protection of the basic purposes of the 


—__ ee ——_ eer 


5/ The lands filed on by appellant Coyle, while originally open by the 
terms of the 1941 Executive Order creating the Range, were closed in 
1948 by Public Land Order 487 and remained closed during the time 
the offer conflicting with Coyle's application was filed. When these 
excepted lands were reopened by Public Land Order 1212 of September 9, 
1955 (Appendix D), new offers were filed in this open area within the 
Reserve, but not on the lands covered by Coyle's application. So when 
Coyle filed his offer after August 14, 1958 pursuant to the terms of the 
order of August 2, 1958, there were no conflicting valid suspended 
offers for his lands pending before the Department. 
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Range consistent with oil and gas leasing (and even here the southien 
part of the Range was to remain closed), oil and gas leasing activity 
of any sort within the Range would have been improper. Appellants 
having filed their offers after the Range was opened to oil and gas 
lease offers and having expressly complied with the Secretary's pro- 
cedures for the filing of offers thereon, were prejudiced by the illegal, 
arbitrary action of the Department in later declaring the lands as open 
to leasing prior to the express regulations and‘order of 1958, Until 
that time, lease offers on lands closed by the terms of the 1941 Executive 
Order(as well as Public Land Order 487 re the Coyle lands) ae void. 
The issuance of leases by the Secretary to persons who filed before he 
opened the lands is in violation of the rights of the appellants as the 
"first qualified applicants" under the Mineral Leasing Act, ane the 


Secretary's action should not be permitted to stand. 


JI. EVEN IF THE KENAI RANGE WERE OPEN SINCE! 1941, 
THE DEPARTMENT ERRED IN ISSUING LEASES TO 


OTHERS AND DENYING APPELLANTS' OFFERS AS THE 


FIRST QUALIFIED APPLICANTS THEREFOR UNDER THE 


APPLICABLE LAW AND REGULATIONS. 
Even if the Kenai National Moose Range were open to oil and gas 
leasing under the Mineral Leasing Act since created in 1941, ee that the 
leases,based on offers prior to 1958, issued by the Department were not 


void for that reason alone, the Department erred in issuing those leases 


and denying appellants' offers because the appellants were the first quali- 
fied applicants therefor under the applicable law and regulations. 

The law is clear that once the Secretary decides to lease public lands 
for oil and gas pur he is under mandatory duty, judicially enforce- 
able, to issue such lease to t irst qualified applicant. Section 17 of 
the Mineral Leasing Act as amended provides: 

"If the lands to be leased are not within any known geo- 

logical structure of a producing oil or gas field, the person 

first making application for the lease who is qualified to hold 

a lease... small be entitled to a lease ...." (Act of August 8, 


1946, 60 Stat. 951, 30 U.S.C. §226(c) (amendatory of section 
17 of the Mineral Leasing Act).) 


See McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 F. 2d 35, 39 


(D.C. Cir. 1955). 

Secretary of Interior Seaton in his order of August 2, 1958 (23 F.R. 5883; 
Appendix I) set up a specific procedure for determining the first applicant on 
lands within the Kenai National Moose Range to be thereafter available for 
oil and gas leasing under Section 17 of the Mineral Leasing Act: 


"The balance of the lands within the Kenai National Moose 
Range are subject to the filing of oil and gas lease offers in ac- 
cordance with the provisions of the Mineral Leasing Act of 1920, 
as amended (41 Stat. 437) and the regulations in 43 CFR, Part 
192 and the provisions hereof. Offers to lease covering any of 
these lands which have been pending and upon which action was 
suspended in accordance with the regulation 43 CFR 192. 9(d) will 
now be acted upon and adjudicated in accordance with the regulations. 
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In accordance with the regulation 43 CFR 192.9 (Circular 
1990), lease offers for lands which have not been excluded from 
leasing will not be accepted for filing until the tenth day after 
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the agreement and map are noted on the records of the | 

land office of the Bureau of Land Management in Anchorage, 
Alaska, All lease offers filed in that office on that day and 
until 10 a.m. on the tenth day thereafter will be treated'as 
having been filed simultaneously. The priorities of all offers 
which conflict in whole or in part will be determined in accord- 


ance with the procedure outlined in the regulation 43 CFR 295, 8."' 

(Emphasis supplied. ) 

The language of the last sentence, if it means what is Says, would cer- 
tainly appear to apply to "all offers" filed thereunder, including sus- 
pended offers as well as those filed after the tenth day after bie agree- 
ment and map are noted on the records of the land office. 

Even if the order of August 2, 1958 opening the Range could be 
construed as not requiring suspended offers to be treated equally with 
all other offers, with crisrities to be determined by the drawing pro- 
cedure of 43 CFR 295.8, it is clear that the offers of 1954 and 1955 con- 


flicting with appellants' offers are not suspended offers within the mean- 


ing of the August 2 order. Such preferential treatment under the terms 


of the order of Aveust 2, 1958 is narrcewly limited to -- 


"we. Offers to lease covering any of these lands which have 
been pending and upon which action was suspended in accord- 
ance with the regulation 43 CFR 192.9%(da)..." (23 FLR, 5883, 
Appendix; emphasis supplied, ) 


43 CFR 192, 9(d) were the regulations promulgated January 8, 1958 o/ 
which simply reierred to the prior Suspension orders issued ‘by the 


Department: 


a 

6/ Thre Deputy Solicitor below admits that these regulations closed 
the Kenai National Mocse Range to the filing of oil and gas lease 
offers. (J.A.37 > Appendix E to Complaint, p. 5). 


fase 


"All pending offers or applications heretofore filed for 

oil and gas leases covering game ranges, coordination lands, 

and Alaska wildlife areas, will continue to be suspended until 

the agreements referred to in paragraph (b) (3) of this section 

shail have been completed."' (Emphasis supplied, Appendix H 

attached.) 

The crucial order, as recognized by the Deputy Solicitor below (J.A. 
Exhibit E to Complaint, p. 3), was the suspension order of August 31, 
1953 which was in effect at the time the offers adverse to appellants 
were filed in 1954 and 1955. 

The suspension order of August 31, 1953, after referring to a study 
being conducted of a possible revision of policy and regulations regarding 
the issuance of oil and gas leases within wildlife refuges, expressly 
provided: 

".), Pending completion of this study and the possible revision 

of existing regulations, you will suspend action on all pending 

oil and gas lease offers and applications for lands within such 

refuges ....’' (Appendix C attached; emphasis supplied. ) 

The language of the order is clear and unmistaken -- only those offers were 
to be suspended that were pending at the date of the order. The Deputy 
Solicitor's contention (J, A. 35; Exhibit E to Complaint, p. 3) that the August 


31, 1953 order did uct close the lands to the filing of the future offers in 1954 


and 1955 ua completely misses the point. Whether or not the August 31, 1953 


a 

7/ Since the suspersion was only of "pending" offers, then future offers after 

~~ the date of the s:'spension order (Augus* 31, 1953) must either (1) be sub- 
ject to processing in the regular manner without suspension, or (2) be void. 
Possibility (1) must be rejected because inconsistent with the obvious pur- 
pose of the suspension order as well as the administrative practice under 
which no leases on lands within the Kenai National Moose Range were issued 
prior to 1958. Thus, the conclusion that the suspension order was designed 
to preclude future offers and applications for leases is the only one consistent 
with the administrative practice with respect to the Range, not to mention 
fair treatment of all applicants for oil and gas leases thereon when properly 
opened for leasing. 
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order had tle elfect ot closing the Range to future offers, it is 
crystal clear that only those offers which were "pending" as of the 
date of the order were suspended offers. Any other reading would 
do violence ts the clear language of the suspension order aifecting 
only pending citere and applications. Accordingly, the 1954 and 
i95> offers were not within the language of the August 2, 1958 order 
relating to "offers to lease ... which have been pending and upon 
which action w-.. suspended" upon which the Deputy Solicitor relies 
in claiming special priority treatment for the 1954 and 1955 offers. 


The Deputy Solicitor's action in treating these cffers as though 


pending pzicr to the August 31, 1953 order is obviously arbitrary and 


prejudicial to appellants, Why should applicants who file oil and gas 
lease ofters fr wildlife lands upon which all oil and gas leasing action 
has been suspended pending study of a revision of policy fa regulations 
to determine whether any leasing will ever be permitted (i. * see the 
southern part of the Range) or if so, upon what special conditions, be 
entitled to a preference over those who file in accordance with the regu-~ 
lations and proced:::es when finally promulgated which expressly set 
forth that portion of the Range to be opened, the special conditions and 
requirements :or ali leases to protect wildlife, and finally express pro- 
cedures for he determination of priority among all offers fled therefor? 
The appellants complied with all of the procedures set forth by the 


Secretary in his order of August 2, 1958, as well as the a plicable 
y & PY 


regulations in filing their offers for the lands. The persons to whom the 
leases were issued did not comply with these procedures, Without notice 
to the appellants, the Department issued leases to these persons in the 

fall of 1958, After a year later in September 1959 the Bureau of Land 
Management held a public drawing pursuant to the procedures set forth 

in the order of August 2, 1958, in which appellants offers, but not those 

to whom the leases were issued, were specifically included (J. A. 18 ; 
Exhibit C to Complairt). ster the drawing, appellants were selected as 
the first applicants for the lands of those participating in the drawing. They 
did not know that the lands had been leased a year earlier until the October, 
1959 decisions by the Land Office rejecting their offers. 

In the firal analysis, this case is the exact converse of the recent de- 
cision of this Court in Thor-Westcliffe Development, Inc. v. Udall, (CADA 
No. 17101, January 24, 1963). In Thor-Westcliffe, the Secretary sought to 
sustain regulations similar to those contained in his order of August 2, 1958 
setting up procedures for a drawing to determine a fair method of determining 
priority ameng applicants. The validity of such regulations was challenged 
by an applicant who filed his offer for the lands, similar to the 1954 and 
1955 offers, prior to the time that the Secretary published the order setting 
up the procedure for simultaneous consideration of all offers after a certain 


subsequent date with priority to be determined by a drawing. The applicant 


there as here shunned the drawing procedure. This Court in Thor-Westcliffe 


hela that the applicant, although his offer was for open lands and was filed 
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prior to the order setting up the procedure for subsequent offers anda 
drawing, was not entitled toa lease, The Secretary's power to estab- 
lish these procedures ''to end the mad scrambles, breaches of the 
peace, damage to tract books, and corruption of land office eile yes’ 
as applicants compete'' was sustained. But in the present case, the 
appellee seeks to completely disregard the similar drawing procedures 
he established for the determination of priority among lease. applicants 
for the lands to be leased in the Kenai National Moose Range, to sustain 
his grant of the secret preference leases, If the regulations as estabe 
lished by Thor-Westcliffe are valid, then the Department's refusal to 


comply with them was clearly arbitrary and capricious. McKay v. 


Wahlenmaier, 96 U.S. App. D.C, 313, 226 F, 2d 35 (D,C, Cir. 1955). 


I, THE ISSUANCE OF THE LEASES FOR LANDS WITHIN 
THE MOOSE RANGE TO OTHERS AT 25 CENT RENTALS 
WAS IN VIOLATION OF PUBLIC-LAW 85-505 REQUIRING 
50 CENT RENTALS. | 
In 1958 Section 22 of the Mineral Leasing Act, 30 U.S,C, §251 was 
amended to provide: 


".». That the annual lease rentals for lands in the Territory 
of Alaska not within any known geological structure of a' 
producing oil or gas field ... shall be identical with those 
prescribed for such leases covering similar lands in the 
States of the United States, except that leases which may issue 
pursuant to applications or offers to lease such lands, which 
applications or offers were filed prior to and were pending on 
May 3, 1958, shall require the payment of twenty-five cents 
per acre as lease rental for the first year of such leases ..,"' 
(Public Law 85-505, July 3, 1958, ) 
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Prior to this amendment, Section 22 gave the Secretary of the Interior 
discretion to establish the lease rental for Alaska lands; and the Secre- 
tary, by regulation, had fixed the rental at twenty-five cents for the first 
year, while requiring a rental of fifty cents per acre for non-competitive 
leases within the continental United States. 43 CFR §192. 80. 

It is clear from the language of the statute and from the legislative 
history that, with a single exception, it was intended to erase the rental 
preference which the Secretary's regulations had given to lessees of 
Alaskan lands (S. Rep. No. 1720, 85th Cong. 2d Sess., 1958 U.S, Code 
Cong. & Ad. News 2893, 2896-97). Thus, unless the leases which were 
issued upon the lands for which the appellants made application were either 
issued for rentals "identical with those prescribed for such leases covering 
similar lands in the States of the United States"! gr¢ome within the excep- 
tion, the leases were issued in violation of the terms of the Mineral Leasing 
Act. 

The first alternative requires little discussion. The regulations in 
effect at the time these leases issued required a first year's rental of fifty 
cents per acre for lands within the continental United States. Yet the leases 
were issued for rentals of twenty-five cents an acre. Thus, it appears in- 
controvertible that unless the exception is applicable, the Secretary had no 


power to issue ther. United States v. Essley, 284 F.2d 518, 520 (10th Cir. 


1960); cf. McKay v. Walenmaier, 226 F.2d 35, 43 (D.C. Cir. 1955). 
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This leaves tor consideration the applicability of the peasant 
The opinion =f the Deputy Solicitor construed the clause "which 
application: or offers were filed prior to and pending on Mey 3, 1958" 
to include any applications or offers which were filed prior to May 3, 
1958, but upon which action had not been taken for any reason (J, A, ; 
Exhibit F tc Complaint, 2p. 6-7). It is submitted that this Esiséedeton 
is erroneozs 27d that the excepticn is ‘n reality a narrow one which 
excludes a>p_ications or offers for lands upon which leasing was closed 


or suspended, 


First, the choice of language dictates this result. By restricting 


the exceptics to ‘'pending'"' applications, Congress obviously intended 
applications upon which leases could issue, but had not banaue of a 
delay in processing. If Congress had intended the eehetricton adopted 
by the Deputy Solicitor, the use of the term "pending'' becomes incongru- 
ous, for it is <ifficsit to see how an application upon which no action 
could be taken, :. e., a suspended application in the Moose Range which 
had been closed at leact since January 8, 1958, can be considered a 
"pencing" app_ication. 

The legistative history suvports this narrow construstion of the 
exception, The amendmen: cziginated as a Senate committee amendment 
to H.R, 8054. The hearings held before the Senate Comixciniwe en Interior 


and Insular Affal:s on April 25, May 15 and 27, 1958 reveal that the com- 


mittee was weil iware of an existing delay in processing caused by the 
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increased numbers of applications in open public land areas following 

the discovery of oil on the Kenai Peninsula in July of 1957, and the short- 
age of trained personnel in the Bureau of Land Management. Hearings 

on H.R, 8054 before the Senate Committee on Interior and Insular Affairs, 
19, 93-94. The discovery as well as the increased activity were in areas 


of the Peninsula outside of the Kenai National Moose Range where all leas- 


ing activity had been closed or suspended many years. 8/ And in a letter 


dated May 21, 1958 to Senator Anderson, Secretary Seaton suggested that 
because leases were granted on an area, rather than on a priority basis, 
the committee may wish to give consideration to providing that lease 
offers which had teen pending prior to some specified date deemed generally 
equitable would not be affected by the proposed increase in the rental and 
royalty rates." Id. at 109, The Secretary obviously was not referring to 
any offers in the Kenai Range because it is undisputed that the Range was 
closed on January 8, 1958 (J, A.37 ; Exhibit E to Complaint, p. 5). These 
hearings make it clear that the Senate created the exception specifically 
to provide for those applicants whose offers had not been acted on due to the 
administrative lag in processing applications, and for no other reason. 
There is further evidence that this was the intent of Congress in House 


discussion of the amendment. There Representative Saylor, on June 25, 1958, 


el 


8/ See suspension orders of August 31, 1953 and early 1956 (Appendixes C & G) 
At the time of the hearings the Kenai National Moose Range was 
admittedly closed to oil and gas lease offers by the regulations of 
January 8, 1958 (23 F.R.; Appendix I). 
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after outlining the provisions of the bill, stated: 
"In this connection I should like to commend Secretary 
Seaton for his repeated urging that if Congress enacts legis- 
lation affecting lease rentals in Alaska, it should protect the 


equities of the thousands of individuals who had filed durin 
the past several months, but whose a ications had not been 


processing as of the date of the suspension. "' 


x Oe Ok Ok 

".e. The personal pleas of the Secretary ... and the response 

of Members of the other body to those pleas resulted in estab- 

lishing the official date of the increased rentals as May 3," 

(104 Cong, Rec. 12258 (1958); emphasis supplied. ) 

The only inference which can be drawn consistent with the plain 
language of the exception and with its legislative history is that Congress 
intended to exempt only those applicants who would otherwise fall victim 
to the clogged administrative processes of the Bureau of Land Management 


on lands open to leasing. Certainly, the leases under consideration here 


do not fall within that category. 


CONCLUSION 


For these reasons, appellants submit that the court below erred in 


refusing to grant appellants' motion for summary judgment and in grant- 
ing appellee's motion for summary judgment. 


Respectfully submitted, 


Charles F. Wheatley, J “fh 
/ Robert L. McCarty | 


McCarty and Wheatley 

1203 Walker Building 

Washington 5, D.C, 
Attorneys for Appellants 
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APPENDIX A 


Executive Order Noe 8979, December 16, 1941 (6 F.Re 6471) 


EXECUTIVE ORDER | 
Feramrsnrmo THE Kewar National Mooss 
< Rance 


5 ALASKA \ 
et By virtue of the authority vested in me | 
+aa President of the United States, it is 
: “ordered that, for thé purpose of protect- 
“fmg the natura! breeding and feeding 
‘gamge of the giant Kenai moose on the 
Kena! Peninsula, Alaska, which in this 
. area presents a unique wildlife feature 
gi an unusual opportunity for the study | 
fm its natural environment of the prac- 
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The area deacridbed. including both public 


Boe -Sanvecbihe Poe AERTS Se UP. R. Doe. 41-9801; Filed, December 19, 1961: 


786 8. m.) 


oo 
N 
$ 
” 
e 
% 
e 
te 
” 
~ 
~~ 
3 
an 
4 
« 
wo 
oo] 
Qe 
4 
2 
-” 
o 
~ 
3 
° 
° 
a 
bh 
y 
k 
o 
E 
i) 
“A 
a 
a 
& 


aoe ee cane 


dg? bea 
Torre. 
satddid | 


"potas Knemor Asma 


Te 
ait 


ti 
a 
Au 
os 


emi 
fei 3! 
; i 
iy mes ase 
ia a ey 3535 


5 
Z 
g 
: 
£ 
z 


a 


223.4 0 and 
Sure. 2) smd 12, unsurveged. 


‘ Fil corae BEM, Béccai PAL. 


APPENDIX C 


BIM Suspension Order, August 


31, 1953 


e 


years 


RMOVODAW 


Tot 


9 fare 


LALIME AR 


Bepssus any 


Pye e 


Pann petites ase] 
ROGUE OLA@VS ot 


re on offer 


pints terszal 


pMheation within 
DOtL ons, 


ouch offers 


As ‘coupictod, a 


dn ‘accords 
which have bson 


ths Commo bien 


Sea BID Pray 


myn dages 
rarewy) 


Ge 


Hach 


oy 


Sogn 


een Pe 


on 


APPENDIX D 


Public Land Order No. 1212, September 9, 


[Pubic Land Order 1212] 
[Anchorage 024518] 
[Miisc. 33331) 
ALASKA 


REVOKING PUBLIC LAND ORDER NO. 487 OF 
JUNE 16, 1948. RESERVING PORTIONS OF 
RELEASID LANDS PENOING CLASSIFICATION 
AND OTHER PUBLIC PURPOSES 


By virtue of the authority rested in 
the President by Section 1 of the act of 
June 23, 1910 (36 Stat. 47; 4 U. BC 
141), and otherwise, and pursuant to 
Executive Order No. 20355 of May 26, 
1952, it is ordered as follows: 


* the folowing-deser 
ment, location. sale or entry. for classi- 
fication and examination, and 1D ald 
of proposed legislation. which was par- 
tially revoked by Public Land Orders No. 
* $58, 653, 751. 778. 800, 812, 820, 839. 9TT, 
2006. and 1020, ts hereby revoked in its 


4 eb 
APPT 


ELD 


unsurveyed: 


4 oda 
N ave 
Eri t 
BEER Ayer ass 


TPATL 


The areas described ancregate 160,974 
acres, inc.uding public and non-public 
lands. 


2. Subject to valid existing rights. the 
following-described lands are hereby 
withdrawn from all forms of appropria- 
tion under the public-land laws, includ- 
ing the mining but not the mineral- 
leasing laws, and reserved under the 
jurisdiction of the Bureau of Land Man- 
agement, Department of the Interior, for 
recreational purposes: 

Sxwazp MERmiaN 
T.5N..R. 10 W. 

Sec. 15, lots 2. 3, 4. 6, 7, 8. 9, 10, 11; 

Sec. 27, SEYVNW: 

Sec. 33. lots 9, 10, SKSEK: 

Sec. 34, lots 8. 9. 


The areas described aggregate 568.68 
acres. 

3. The status of the following-described 
Jands shall not be changed until it 1s 30 
provided by an order of classification to 
be issued by an authorized officer open- 
ing the lands to application under the 
Small Tract Act of June 1, 1938 (52 Stat. 
609; 43 U. S. C. 682a) as amended, with 
a 9i-day preference-right period for 
filing such applications by veterans of 
‘World War II, the Korean Conflict, and 
other qualified persons entitled to prefer- 
ence under the act of September 27. 1944 
(68 Stat. 747; 43 U. S. C. 279-284) as 
amended, or providing for the disposal 
of the lands under the provisions of the 
Alaska Public Sale Act of August 30, 1949 
(63 Stat, 679: 48 U. S. C. 364s et seq.), 
or the Becreation Act of June 4, 1954 
(68 Stat. 173; 43 U. 8S. C. 869), as 
amended: 


1955 (20 FeRe 6795) 


Srwaap Mraipian 


T.6N..R.9W., 
Sec. 11. lots } through 16; 
Sec. 12, lots 1 through 12. 
T.5N.,R.10W., 

Bec. 31, 

8'4,3E'4. 
T.5N,.R1W, 

Sec. 3, lots 1, 2, 3, 4: 

Bec. 4, lots 1, 2: 

Sec. 19, lots 7, 8,9, 11, 13, F\,E',SE4SwW; 

Sec. 30, lots § to 9 Incl, 11 to 15 Ine); 

Bec. 31, lots 3, 4, § 7 to 10 inc! 

T.6N,.R11W. 

Bec. 33. S';,SE%. 

T.4N.R 12W. 

Bec. 1, Jotn 1 to 4 Incl, 6: 

Bec. 12, lots § to 18 Incl. 20, FE}, W'4e'4: 

Sec. 13, lots & tou 12 tnel., 1§ to 17 Inet, 21, 
E'gW',S5W',NE'4, E', WNW SEM: 

Sec, 24, lotn 4 to B incl, 12, 16 to 19 nel: 

Sec. 25, low 5. 6. 9 to 13, 16 to 22 Incl. 
E',W!,NE',NW's. 

T.6N, R12 W.. 

Bec. 3, lots 4 to 7 Incl. 9 to 17 Incl, 
E}NE',NE',. F'4NE(SE',NE'4; 

Bsc. 11, lota 3, 6; 

Bec. 14, lotn § to 11 Inc), 13 to 15 tnel. 
E'\,SE,,NW!4, ENE“ SW). NE'ASE'4 
8W',, E';SE',SE4SW',: 

Bec. 23. lota 5. 6. 7, 9, 10, 12 to 18 Incl. 
EY%WYSWi,SW'SEl,. F',NEWE, 
NW%, NW',SW'SE'4, ESW'SW 
BEY, BYSwWSE'4; 

Bec, 25, NE'4NW',; 

Bec. 26, lota 6, 8, 9 to 20 Incl. Fi, NWw', 
NEY, EWNEYZSWYNE',, NW'.NE'4 
S8EY%, E'%NE'4SE%. FE',5W',NEWSE'\,, 
NEYSEWSE',, E1,SE'4SE),SF'4. 


The areas described agcregate 1,676.11 
acres of public lands. 

4. This order shall not otherwise be- 
come effective to chance the status of 
the remaining lands until 10:00 a m, on 
the 35th day after the date of this order. 
At that time the said lands shall become 
subject to settlement, application, pcti- 
tion and sclection as follows: 

Por a period of 91 days commencinc at 
the date and on the hour hercinafter 
specified, the following-described public 
lands released (rom withdrawal by para- 
graph 1 of this order shnil, subject to 
valid existing rights and the provisions 
of existing withdrawals, become subject 
(1) to application as indicated, and to 
the indicated form of appropriation only 
by qualiNed veterans of World War LI, 
the Korean Conflict and by other quall- 
fied persons entilled to preference under 
the act of September 27, 1944 (58 Stat. 
747; 43 'U. 8. C. 279-284) as amended, 
subject to the requirements of applicable 
Jaw, and (2) application under any ap- 
plicable public-land Iaw, based on prior 
existing valid settlement rights and 
preference rights conferred by existing 
laws, or equitable claims subject to al- 
lowance and confirmation. Applications 
under subdivision (1) of this paragraph 
shall be subject to applications and 
claims of the classes described in sub- 
division (2) of this paragraph: 

(a) At 10:00 a. m. on the 35th day 
after the date of this order, to applica- 
tion under the homestead laws only: 


Momesreap Saiectiow Uwrr Ovsrwtme No. 1 
MENAI AREA 
Seward Meridian 


T.6 ON. R10 Ww, 
Unit No.: 
54—Seo. 18, lot 12: 
Sec. 19, lote 4, 5, 6, & 
T.4N.,R. 11 Ww, 


lots 6 8, 9, 12, 13, NWSE. . 


13, WKEW 
. 13, NW %: 
. 14, KEK NER. 
. 10, SEY. 
. 11, NB, 
. 2, BW. 
. 3, BW. 
. 3, lots 3, 4 BYNWK. 
. 2, lote 3, 4, BIGNW. 
1, lote 3, 4, BNW. 
lw. 
. 35, BW%. 
34, BW'4, 
. 34, NEY. 
. 35, NEW. 
. 25. BW. 
. SWhe. 
1 SWia. 
. SASW: 
, SEY SEY: 
, NEWNE'. 


. 4, lot 3 WKSWk: 

. 25, MWY NWS. 

. 23, BW, 

. 22, SW. 

. 21, NE. 

. 22, NEY. 

, 24, lot 3, WKNWM, NEYNWK. 
. 13, lot 1, BYNW,, REKNWK. 


The areas described aggregate 4,327.35 
acres of public lands embraced in 27 
units. 

. (>) At 10:00 a. m. on the 63d day after 
the date of this order, to application 
under the homestead laws only: 


BomustaaD Sciactiow Unrr Ormrmve No. 2 
MEMar AREA 
Seward Meridian 


T.4N. R. 12 Ww, 
Unit No: 
2—Gee. 11. SEX. 
4@—Sec. 10, NE. 
6—Sec. 3. SEN. 
8—Sec. 3, SEK. 
10—Sec. 4, E44 B's, unsurveyed 
12—Sec. 3. lota 1, 2, SKNE'g. 
14—Sec. 2, lots 1, 2, BIA NEB'y. 
T.5N.R 11 Ww. 
16—See. 35, SEX. 
. 34, SE. 
. 33, NUNEY: Bec. 34, NUNWK. 
. 35, NWY. 
. 25, lots 1, 2, NKSEX. 
. 26, BEM. 
. 27, SB. 
28, SEN. 
. 27, NW, 
. 26, NW. 
. 25. SYN. 
. 23, SEY. 
. 32, SEK. 
. 22, SBY. 
. 20, NWI. 
. 32, NW. 
48—Sec. 14, lot 11; Sec. 33, WHNWK, 
BEYNWh. 
60—Sec. 13. SW. 
62—Sec. 13, EYNEY, SWKNEK. NWK 
SEY. 
63~-Sec. 12, S'GSEM%4; Sec. 18. NWKNEBK: 
Bec. 7, lot 14 (T. 5 N.. B. 10 W.). 


The areas described aggregate a 54 


acres of public lands embraced tn 37° 


units, 

(c) At 10:00 a. m. on the Slst day 
after the date of this order, to settle- 
ment under the homestead laws or the 
Alaska Home Site Act of May 26, 1934 
(48 Stat 809; 48 U. 8. C. 461) or the 
Small Tract Act of June 1, 1938 (52 Stat, 
609, 43 U. & C. 682a) as amended: 


De2 


The urisurveyed public lands released 
from withdrawal by paragraph 1 of this 
order, and not otherwise rewithdrawn of 
restored. 


(4) At 10:00 a. m. on the 91st day 
after the date of this order, to applica- 
tion under the homestead laws or the 
Alaska Home Site Act of May 28, 1934 
(48 Stat! 809; 48 U. S.C. 461) or the 
Smal) Tract Act of June 1, 1938 (52 Stat. 
609; 43 U.S.C. 682a) as amended: 

The surveyed public lands released from 
withdrawal by paragraph } of this order and 
pot otherwise restored by paragraphs 4 (a) 
or 4 (b). of described in paragraph 3. 


8. Al) applications received under 
either paragraph 4 (a), 4 (b) or.4@ (d) 
of this order, at or before 10:00 a. m. 
of the day specified in either of such par- 
agraphs for the receipt of applications 
thereunder, shall be treated as though 
simultaneously filed at that time. All 
applications filed under such paragraphs 
after 10:00 a m of the day specified 
in either of such paragraphs for tbe.fil- 
ing of applications thereunder. shall be 
considered tn the order of filing. 

6. Any of the lands described in para- 
graphs 4!(a), 4 (b) or 4 (d) of this order 
then remaining unappropriated, shall 
become subject to such application, pe- 
tition, selection, or other form of appro- 


(ew) As to the lands described in para- 
graph 4 (a), at 10-60 a m. om the 136th 
day after the date of this order. 

(b) As to the lands described in par- 
agraph 4 (b), at 10:00 a m. on the 154th 
day after the date of this order. 

(e) rca ak 


in paragraph 4 (c) not settled upon 

veterans or other persons entitled to 
credit for service shall become subject 
to settlement and other forms of appro- 
priatton by the public generally, inchud- 


including applications under the min- 
eral-leasing laws, filed either at or be- 
fore 10:00 a. m. of such 182nd day, shall 
be treated as though simultaneously 
filed at the hour specified on such 182nd 
day. Al) applications, including’ appli- 
cations pnder the mineral-leasing laws, 
filed under this paragraph after such 
182nd day ahall be considered in the or- 
der of filing. Min'~z Iccations made 
prior to such 182nd c..y shall be invalid, 


& A veteran shall accompany his ap- 
with a complete photostatic, or 

other copy (both sides). of his certificate 
ef honorable discharge or of an oficial 
Gocument of his branch of the service 
which shows clearly his honoradle dis- 
ebarge as defined in $181.36 of Title 43 
ef the Code of Pederal Resulaticns. or 
eenatitutes evidence of other facts upon 
which the claim for preference 1s based 
and which shows clearly the period of 
eervice. Other persons cla:m:inc credit 
for service of veterans must furnish like 
proof in support of their claims. Per- 
eome asserting preference rights. throuch 
eettiernent or otherwise, and tose hav- 
fee equitable claims, shall accompany 
their applica! by duly corroborated 
gatements support thereof. setting 
fert> tm detail all facts relevant to their 


8. Applications for these lands. which 
be filed in the Land Office. Bureau 
tand Management, Anchorase, 


Alaska, shall de acted upon In accordance 
with the regulations contained in $ 295.8 
of Title 43 of the Code of Federal Rexu- 
lations to the extent that such regula- 
tions are applicable. Applications under 
the homestead laws shall be xoverned by 
the regulations contained in Parts 65 and 
66 of Title 43 of the Code of Federal 
Regulations, and applications under the 
Alaska Home Site Act of Muy 26, 1934, 
and the Smal! Tract Act of June 1, 1938, 
as amended, shall be roverned by the 
regulations contained in 33 646 to 64.10 
inclusive, and Part 257 of that ttle. 


Inquires concerning these lands shall 
be addressed to the Manacer, Land Office, 
Burean of Land Management, Anchor- 
ase. Alaska. 

Orme Lew'!s, 
Acting Secretary of the Interior. 
SeptemeBer 9, 1955. 


IF. R Doc. $$ 7404. Filed. Sept 14 
850% mj 


1955; 


APPENDIX E 


Amendment to Public Land Order 1212, 
October 14, 1955 (20 FR. 7904) 


(Pubic Land Order 1212, Amdt} 
’ 133331) 
ALASKA 


AMENDING PUBLIC LAND ORDER WO. 1212 GP 
GEPTEMBER 0, 1968, WHICH REVOKED PUD- 
LIC LAND ORDER NO. 487 OF JUNE 16, 


1948 
Ocrosra 14, 1985. 

Paragraphs No. 6 and 7 of Publte 
Land Order No. 1212 of September 9, 
1955, appearing as Doc, 55-7464 in 38 
F. R. 6795 of the issue of September 14, 
1955, are hereby amended by deleting 
therefrom the phrases “including the 
mineral leasing laws”, “including appii- 
cations under the mineral leasing laws” 
and “including leasing under the min- 
eral leasing laws,” wherever they ap- 
pear, and by adding after the words 
“mining locations” in the last sentence 
of paragraphs 6 and 7 of the order the 
words “for non-metalliferous minerals.” 


Epwary Wooetry, 
Direc! 


UF. R. Doc. 88-8404; Filed, Oct. 10, 1968; 
8:47 am) 


APPENDIX F 
Amendment to Regulations, December 8, 1955 (20 FeRe 9009) 


THLE 43—PUBLIC LANDS: 
INTERIOR 


Chopter |—Bureau of Land Manoge- 
ment, Deportment of the interior 


[Circular 1045} 
Parr 192—Orr ann Gas Leases 
LEASING OF WILDLIFE REFUCE LANDS 


Seetion 192.9 1s amended to read as 
follows: 

$2929 Leesing of wildlife refuge 
lends. (a) Gamlouical and geophysical 
prospecting permits may be issued by the 
Ph and Wildlife Service on areas sub- 
ject to its curisdicuuon pmor to leasing 
under such terms and conditions as that 
Service may presermbe 

‘)) Areas cetrrmined to be indis- 
pemsable for the preservation of rare or 
enuansered species, remnant bis-game 
herds, and irreplaceable examples of 
unique animal or plant ecology are not 
avalabie for eating Areas in this cates 
gory 2% presen’ are tnclided in Appendix 
A Oi! and gas lentes may de tssued for 
other Jands administered bv the Fish 
and Wildlife Service for wildhfy conser- 
vation, exceps that: on those areas des- 
sgnated by the Fish and Wildlife Service 
as wilderness, recrcational. water devel- 
opment or Marsh. with respect to which 
the Pish and Wudile Service reports 
that ot] and gas development micht seri- 
ously impair or destroy the usefulness of 
the lands for wildlife conservation pur- 
poses. no leases at!) be issued unless a 
complete anc detasled operatin:: pro- 
gram for the area, which will insure full 
Protection of the particular values for 
which established, is approved by the 
Director, Pish and Wildlife Service. All 
pending applications on such excepted 
wilderness, recreational, water devclop- 
ment. and marsh areas will be rejected 
unless withm 6 months the applicant 
Mes an operating program sufficient to 
accomplish these purposes. Areas in 
this category are listed in Appendix B. 

(2) The foUowing conditions shal] be 
expressed in any lease issued under this 
section: 

(1) Geological and geophysica) pros- 
Pecting conducted on the leased prem- 
izes shall be of a type and at a time 
satisfactory to the Fish and Wildlife 
Service. 

() No Grilling operations shal) be 
comducted under the lease until] such 
lease has been committed to an approved 
unit plan. However, the Secretary may, 
in his discretion, permit or require drill- 
ing if he determines that a unit plan 


including the leased area cannot be 
secured and that drilling ts necessary to 
protect the interests of the United States. 

(a) A unit agreement which includes 
lands administered for wildlife conserva- 
tion shall contain a provision that no 
drilling operations may be conducted on 
the un:tized portion of the Government- 
leased lands administered for wildlife 
conservation without the consent and 
approval of the Fish and Wildlife Service 
as to the time, place, and nature of such 
operations, 

(d) In every Instance, a plan of devel- 
opment which includes lands adminis- 
tered for wildlife conservation shall not 
be approved without the concurrence of 
the Fish and Wildlife Service. 

(ut) Lessees shall observe and comply 
with all State and Federal laws and reg- 
ulations relating to wildlife and shall 
take such action as is necessary to assure 
observance and compliance with these 
laws and regulations by lessees, employ- 
ees and agents. 


(See, 32, 41 Stat, 450; 30 U. 8. C. 189) 


Doveras McKay, 
Secretary of the Interior. 


Aprenoix A—FPisxt ann Winners Sxavics Lanns 
Not AVAILABLE vor LEAsiIna 
Alaska’ 
Certain of the Aleutian Islands, 
Georgia 
Oxelenoxec. 
Hawal): * 
Certain of the Hawatian Islands. 
Muryland: 
Patuxent. 
Montana: 
National Bison Range. 
Red Rock Lakes. 
Nebraska’ 
Port Niobrara, 
Dorth Dekote: 
Sullys Hil, 
Oxlanoma 
Wichita Mountains. 
Texas: 
Aransan, 
Santa Ana. 
Wyoming 
Nationg Ex. 


Arrexux B—Pism ann Wrours Service 
Lands AVAILABLE Pom Leasinc Unpex a Sar~ 
Isyacrort DvVELoPpMENT aND OPERATING 
Pun 


AlaDama: 
Petit Dols (see also Mississippi). 
Wheeler, 

Alaska: 

Chamiaao. 

Hazen Bay 

Hazy Island. 

Kena! The following areas and al! lands 
within one mile of Tustemena Lake, 
Skilnk Lake, Kenai River, Upper and 
Lower Russian Lake and River Hidden 
Lake. Kasilof River, and Chickaloon 
Flats 

Pribdilof Islanda. 

Bt. Lezaria. 

Gemiadi. 

Arizona: 

Cabeza Prieta Came Range. 

Havasu Lake (see also California). 

Imperial (see also California). 

Kole Oame Range: A)! Range lands In T. 
1N, Re. 15-18 W.; T.2 NN. Re. 16 & 17 
W., T.18., Re. 15-18 W.: T.28., Re. 16-19 

T 36, Re 15. 18.819 W: 7.48, 
7 Weet 4%: 7.5 8. Ra 17 & 18 W.; 
8... 18 WwW. 


Ww; 
Rv 
v.4 


* The regulations tn 43 CFR, Part 192 do not 
apply to the Territory of Hawall. 


Paralloo. 
Havasu Lake (eee also Arigona). 
Imperial (see aleo Arizona). 
Lower Klamath (see aleo Oregon). 
Gacramento. 
Salton Gea. 
Butter. 
Tule Lake. 
Colorado: 
Monte Vista: 
Delaware: 
Bombey Hook, 
Kilicobook (eee also New Jersey). 


Lands made available by the Corps of Engi- 
neers on the Mississippi River between 
Rock Island and Alton, Dlinols (see also 
Towe and Missourt). 

Upper Mississippi River Wild Life and Fish 
Refuge (see also Jowa, Minnesota, and 


Towa: 

Lands made available by the Corps of En- 
gineers om the Miselesippt River between 
Rook Island and Alton, Dilinols (see also 
Tilinole and Missouri). 


" Unica Slough, 

Upper Mississippi River Wild Life and Fish 
Refuge (see also Diinols, Minnesota, and 
Whleconstin 


). 
Kansas: 
Kirwin Wiidlife Management Area. 


Kentuoky: 
Keatucky Woodlands. 
Loulslana: 


Laceasine. 
Ghell Keys. 
Maine: 
Widow's 
Maryland: 
Blackwater, 
Chincoteague (see also Virginia). 
Olenn Martin, ) 


Missiastppi: 
Morubee: All refuge lands tn the 


eubdivisions: T. 17 NW. R. 13 B, 


secs. 2-7. inclusive, 0. 

T. 21 N., Ra. 44 and 45 
North Platte. 
Valentine: All refuge } 


ty 
re 


1-6, incluaive; Ta. 16 
62 E., inclusive, all; T. 18 8., 
and 62 E., all; also all jan: 
elevation in the following area 
Re. 64 and 55 E.; Ts. 18 and 
54, 65, and 66 BE; T. 20 S.. Re. 
and 88 X.: T. 21 &., Re. 56, 57, and 58 E. 
Sheldon National Antelope Refuge. 
Stillwater National Wildlife Management 
area. 
Stillwater National Wildlife Refuge. 
New Jereey: 
ntine, 
Kitloohook (see aleo Delaware). 
New Mexico: 
Bitter Lake: All of the lands of the refuge 


etn 


3 


2k 


ap 


iEEEY 
ap 


Hi 


i 


fa 
| 


H 
i 


Pathfinder: Al refuge lands tn Townships 
29 and 90 8. R96 W. 


(7. B. Dos, 66-0002; Filed, Dea. 7, 1068; 
; 6:80am) 


3 The requiations tn 48 CPR Part 193.do net 
apply to Puerto Rico. 
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APPENDIX H 


Amendment to Regulations, January 8, 1958 (23 


Section 192.9 1s revised as follows: 


$192.9 Leasing of wildlife refuge 
lands, game range lands and coordina- 
tion lands—(a) Definitions—(1) Wildlife 
refuge lands. Such lands are those em- 
braced in a withdrawal of public domain 
and acquired lands of the United States 
for the protection of all species of wild- 
life within a particular area. Sole and 
complete jurisdiction over such lands for 
wildlife conservation purposes is vested 
in the United States Fish and Wildlife 
Service even though such lands may be 
subject to prior rights for other public 
purposes or, by the terms of the with- 
drawal order, may be subject to mineral 
Jeasing. 

(2) Game range lands. Game ranges 
created by a withdrawal of public lands 
and reserved for dual purposes, namely 
protection and improvement of the public 
grazing lands and natural forage re- 
sources and conservation and develop- 
ment of natural wildlife resources, are 
under the joint jurisdiction of the Bu- 
reau of Land Management and the 
United States Fish and Wildlife Service. 

(3) Coordination lands, These lands 
are withdrawn or acquired by the Gov- 
ernment and made available to tho 
States by cooperative agreements en- 
tered into between the United States 
Fish and Wildlife Service and the game 
commissions of the various States, in 
accordance with the act of March 10, 
1934 (48 Stat. 401), as amended by the 
act of August 14, 1946 (60 Stat. 1080). or 
by long-term leases or agreements be~ 
tween the Department of Agriculture and 
the game commissions of the various 
States pursuant to the Bankhead-Jones 
Farm Tenant Act (50 Stat. 525), as 
amended, where such lands were sub- 
sequently transferred to the Department 
of the Interior, with the United States 
Fish and Wildlife Service as the custo- 
dial agency of the Government. 

(4) Alaska wildlife areas. Such lands 
are areas in Alaska created by a with- 
drawal of public lands for the manace- 
ment of natural wildlife resources and 
administered by the United States Fish 
and Wildlife Service. 


TITLE 43—PUBLIC LANDS; 
INTERIOR 


Chopter |\—Bureov of Lond Monoge- 


ment, Deportment of the Interior 
(Circutar 1900) 
Parr 192—On ann Gas Leaszs 


LEASING OF WILDLIFE REYUCE LANDS, CAME 


RANCE LANDS AND COORDINATION LAWDS 


(>) Leasing policy and procedure. 
)) No offers for of) and gas leases cov- 
ering wildlife refuge lands «‘!] be ac- 
cepted and no Jeases covering such lands 
will be issued except as provided tr sub- 
Peragraph (2) of this paragraph. 

(2) In Instances where it is determined 
by the Geological Survey that any of the 
lands mentioned in pararraph (a) (1), 
or any of the lands mentioned tn para- 
graph (a) (2), (3) and (4) of this section 
and defined tn this section as not avafl- 
able for leasing are subject to drainage, 
the Bureau of Land Management, with 
the concurrence of the United States 
Fish and Wildlife Service, will process an 
offering inviting competitive bids tn ac- 
cordance with the then existing regula- 

_ tions relating to competitive oi] and gas 
leasing. Such leases shall be issued only 
upon approval by the Secretary of the 
Interior and shal! contain such stipula- 
tions as are necessary to assure that 
leasing activities and drilling shall be 
carried out in such a manner as will re- 
sult in a minimum of damage to wildlife 
resources, : 

(3) As to game range lands and 
Alaska wildlife areas, representatives of 
the appropriate office of the Bureau of 
Land Management and the United 
States Pish and Wildlife Service will con- 
fer for the purpose of entering into an 
agreement specifying those lands which 
shall not be subject to oll and gas leasing, 
No such agreement shall become effec- 
tive, however, until approved by the Sece 
retary of the Interior. As to coordina- 
tion lands, representatives of the Bureau 
of Land Management and the United 
States Fish and Wildlife Service will. in 
cooperation with the authorized mem- 
bers of the various State game commis- 
sions, confer for the purpose of deter- 
mining by agreement those lands which 
shall not be subject to ol] and gas leasing. 

(4) The remaining lands in paragraph 
(a) (2) and (4) of this section not closed 
to of! and gas leasing will be subject to 
leasing on the impoattion of such atipu- 
lations agreed upon by the Fish and 
Wildlife Service and the Bureau of Land 
Management. The remaining lands in 
Paragraph (a) (3) of this section not 


Published in 23 F. R. January 11, 1958 
Circular Distribution List 


piles 
He 


(@) Suspension eh pending epptica- 


of this section ahall] have been completed. 
(e) Lands itn requested withdrawal. 


(Bec, 32, 41 Btat. 450; 90.0. & ©. 189) 


Paro A. Sxaron, 
Secretary of the Interior, 


Janvary 8, 1958, 


{P. R, Doo, 58-274: Filed, Jan, 10, 1958; 
, 8:50am) 


APPENDIX L 


DEPARTMENT OF THE INTERIOR 


OMce of the Setretary 


Eorxaz Natromar Moosz Rancr, ALASKa 


ACRIIMENT CLASSIFYING LANDS FOR OIL AND 
CAS LEASING PURPOSES 


Notice ts heredy giver that. pursuant 
to the reswation 43 CFR. 192.9 (Circular 
1990). agreement. as reflected Dy the Map 
herein referred to, has been consumated 
between the Burcau 8 Land Manace- 
ment and the United States F and 
Wudlife Service os this Department. des- 
fgnating those lands within the Kenat 
National Moose Ranse on the Kena: Pen- 
insula. Alaska. which are hereby closed 
to ot and zas leasins because such activi 
tres Woukd be incompandie With manage- 
ment thereof for wildlife purpeses. The 
lands exciuded from leasing are speca- 
cally delineated qa the map of the Kenat 
National Moose Ranve. sot fo delow, 
which was approrec on Jan: uary 29. 1958, 
and are identified on said map as follows: 

Closed crea. The following deseribed 
lands within the ooundaries of the Kenal 
Nanonal Moose Range. Alaska, are not 
opened +o 011 ard Ra leasing. 

DIAM 


Owe (Unaurveyed, 


utn of Srerilog 
Highway at’ 
19N ROW 
Lona Tarde 
2.3. aes KTW. Unsur veyed 
sueveyesy P 
south of Sterling 
Ts, 2. Biard@s Ww, (Unsurvesec) 
ALL 
Ts 1and2N 
An. 
TAN. ROW. (Cusurveyed) 
Sece 3) 0 10,1: 
TUN. R 10 W, (Unaurveyed) 
Been. Lt © Sees 8 20 16; Bees, 22 bo 37; 
ana Se 
T.2N,8R.10 
Al. 
T.IN.R.1OW. (Unsurvez;ed) 
Gece. 31 to 36, Incl, 
TIN, R11 W. (Unsurvezed) 
Bees. 3.3, and 3. 


ROW, (Unsurveyed) 


\Cn.urreged) 


Order of Secretary (with map) dated July 24, 1958, published in 
Federal Register August 2, 


1953 (23 FeRe 5883) 


TIN.R iW. (Partly unsurveyed) 
Portion in Moose Rauge. 

T3N.R.11W. (Partly unsurveyed) 
Secs. 34, 35, and 36; and E4. EW', 

x 

Ts. Land2S.R.3W. (Unsurveyed) 
Portion in Moose Range 

T.1393.R 4W. (Unsurveyed) 
Al. 

TI2IS.R4W. (Unsurveyed) 
Portwr in Mooee Range 

T.1¢.R.5W. (Unsurveyed) 
An 

Ts. tand23..R.6W. 
AL 

Ts 3.4 andSS RR 6W. (Unsurveyed) 
Portion to Moose Range 

1, 2,and33.R.7W. (Unsurveyed) 

An. 

Ts.4and$S.R.7W. (Unsurveyed) 
Portion tn Mouse Range 

Ts 1.2. anu3S. RSW. (Cnsurveved) 
All. 

T4S.P BW. (Unsurveyed) 
Portion in Moose Range. 

T.:9.R9W (Unsurveyed) 


Sec. 


(Unsurveyed) 


and48.R.9W (Un 
Moose Runge. 
Wo Unsurveyed) 
b to 4, Secs 9 to 15. and Secs. 24. 25, 
and 36 
T.2S.R 10W. (Unsurveyed) 
Sees. 2, 12, 23.24, 2S, and 36 


The balance of the lands within the 
Kenai National Moose Range are subject 
to the filing: of and gas lease offers in 
accord: the provisions of the 

Act of 1920, as amended 

id the regulations in 43 

. 1192 and the provisions hevvof. 
Offers to lease coveriat any of these 
lands which have been pending and upon 
action was sispended in accord 

ith the regulauien 43 CFR 1920 

d+ will now be acted upon and adjudi- 
rd in accordance with the rerulanions 
Loffers to lease must be subimitted on 
Form 4-115% and in aceordunce with the 
regulation 43 CFR 192.42. accompanied 
by a $10 ling fee and the advance first 
year’s rental of 50 cents per_acre in ace 
Cortanice with Ti prousons of Public” 

tw bo-aU  chacted July 3, 199 
—trrattordance with the rez sulation 43 
CER 192.9 (Cirenlar 1990), lease offers 
for Jands which Lave not been cxeluded 
from leasing will not be accepted for 
fling until the tenth day after the agrem 
nent and map are noted on the records 
of the land office of the Bureau of Land 
Management in Anchorage, Alaska All 
lease offers Hled in that office on that day 
and until 10a. m..on the lenth day there- 
after will be treated as having been Ned 
simultaneously. The priomties, of all 
offers vhich conflict In whole or in part 
will be determined in accordance with 
the procedure outhned in the resulation 
43 CFR 295 8 

All leases will be subject to the special 
stipulations (Form 4-1383) approved 
April 18, 1958 and published In the Fen- 
rrat Reeowster April 22, 1958 (23 FL R. 
2636, 2637). 


stirveyed) 


Ferro A. Sraton, 
Secretary of the Intcrior. 


JULY 24, 1958. 


we castayacavian sar mies KENAI NATIONAL MOOSE RANGE 
Pec : sunenne ene ALASHA 


i 


aan Hf 
\ 


es 
be 4. * 
x 


RANGE BOUNDARY 


rrr) ARCA OF EN TO O1L AND GAS LEASING 


. “ PACIFIC 
~ : : OCEAN 
- wr oF 
Ree SEWARD MERIO'AN : them ati 
4 fe wtan 
nd |. etcrmarom 
Wea 26 
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Lands within the Kenai Moose Range were 
closed to oil and gas_ lease offers prior 
to 1958 


Procedures similar to those sustained by this 
Court in the Thor-Westcliffe case under which 
appellants were the first qualified applicants 
should control 


The exception in public law 85-805, 30 U.S.C. 
sec, 251 does not apply 


Appellee improperly relies on the statute of 
limitations 


A. Appellee's failure to cross appeal precludes 
consideration of the matter 


B. The statute of limitations does not run until 
available administrative remedies for recon- 


sideration have been exhausted 


Cc. The Deputy Solicitor lacked authority to 
decide appellants' appeals - ------------ 


Conclusion 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JAMES K, TALLMAN, et al., 
Appellants, 
Vv. 


STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, 


Appellee. 


REPLY BRIEF FOR APPELLANTS 


LANDS WITHIN THE KENAI MOOSE RANGE WERE 
CLOSED TO OIL AND GAS LEASE OFFERS PRIOR 
TO 1958, 


The appellee's assertion that the clear language of the 1941 Executive 
Order creating the Kenai National Moose Range withdrawing the land 
from "settlement, location, sale, or entry, or other disposition ... under 


any of the public land laws applicable to Alaska" does not include leasing 


under the Mineral Leasing Act (which he does not deny is a public land 


law applicable in Alaska) is plainly wrong. 

First, appellee's statement that ''[o] bviously, 'settlement, location, 
sale, or entry' do not include leasing" (Brief, p. 8) is flatly contrary to 
this Court's holding construing the meaning of those words in Wilbur v. 


United States ex rel Barton, 60 App. D.C. 217, 46 F.2d 217, 220-221 (1930), 


affirmed, United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 419 
quoted in appellants’ opening brief at pages 25-26, And in United States 
v. Midwest Qil Co., 230 U.S. 549 (1915) an Executive Order withdrawing 
lands "from all forms of location, settlement, selection, entry, or disposal" 
was upheld as effective to withdraw oil and gas lands (See Appellants' 
Opening Brief, p. 25). Both the Midwest and Barton cases are landmark 
@ecisiom regarding the authority of the President to withdraw oil and gas 
lands for conservation purposes, and itis almost unbelievable that the 
Deputy Solicitor below sought to construe the 1941 Executive Order creating 
the Moose Range without reference to these cases. 

Second, the appellee improperly relies on the reference in the 1941 
Executive Order barring "classification and lease under the provisions of 
the act of July 3, 1926, entitled 'An Act to provide for the leasing of public 
lands in Alaska for fur farming, and for other purposes’, 44 Stat. 821, U.S.C., 
title 48, secs. 360-361" as proof that leasing under the Mineral Leasing Act 
of 1920 is permissible. The fur leasing act of July 3, 1926 is not one of the 
general public land laws like the Mineral Leasing Act, which is applicable to 
all public lands of the United States, but is a particular law applicable only 
to Alaska. Obviously, the language of the 1941] Executive Order withdrawing 
the lands “under any of the public land laws applicable to Alaska" refers to 
the general public land laws. The Secretary's regulations pertaining to "Public 
Land Laws Applicable to Alaska” confirm this view (See Appellants' Opening 
Brief, pp. 23-24). Therefore, the obvious purpose for the inclusion of this 
particular fur leasing act as well as the other particular Alaska law, the 
Alaska Grazing Act, in with all of the other general public land laws, was to 
cover the waterfront and bar any type of disposition, leasing or otherwise, of 
the Range lands. 

Conclusive proof that the preceding general language embraces leasing is 
the specific exception for “fish trap sites.'' The 1941 order withdrew land from 


“settlement, location, sale, or entry, OF other disposition (except for fish trap 


sites) under any of the public land laws applicable in Alaska" (Appendix A to 


eee 


Appellants' Opening Brief; emphasis sup; 


licensed by the Secretary, not deeded. 48 U.S.C, 


Grimes Packing Co., 337 U.S. 86, 121 (1949), Certainly if the gener 


language of the order, "or other disposition, "' would i 
sites but for the specific exception, a fortiori oil and 
be embraced therein. 

Appellee's argument that the Deputy Solicitor’s interpretation of 
the Executive Order must control is misplaced. 
"interpretation was admittedly nothing more than a reading of the 
Executive Order (Appellee's Brief, p. 5) -- a reading not only at odds 
with the plain meaning of words but in complete cisregard of (a) th 
language of the Pickett Act of 1910 (36 Stat. $47, 43 U.S.C. 


which the order was authorized and which it adopted, and (b) the judicial 
construction by the Supreme Court and this Court of such words as appli- 
cable to oil leasing. If the Department is not bound by the judicial con- 
struction of acts of Congress, then judicial review is a futile exercise, 


Appellee's argument that leasing was perfectly consistent with the 
purpose of the Moose Range (Appellee's Brief, pp. 9-10) is refuted by 
the record. If the President in establishing the Range intended only to 
preclude the alienation of the land, then why did he include the two spe- 
cial Alaska leasing laws for fur farms and grazing? These laws are not 
less consistent with wildlife preservation than oil and gas leasing. From 
the time of its creation in 194] until after the Secretary's ordex of August 
2, 1958 (Appendix I to Appellants' Opening Brief) no leases were in fact 
granted for lands within the Range. Even then the 1953 order declared the 
lands in the southern part of the Range as "not opened to oil and gas leas- 
ing'' because ''such activities would be incompatible with management 
thercof for wildlife purposes, '' 

Appellee's attempt to find an administrative construction of the words 
used in the 1941 Executive Order is erroneous. The 192] decision (48 I. D. 
459) interpreting the words "or other disposal'' in a reservation from 


"entry, location or other disposal'' as limited to things akin to "entries" 


"was inconsistent with the earlier Midwest case, supra 
ubdstance overruled by the Supreme Court's decision in 1923 
in Mason v. United States, 200 U.S, 545, -555(1923) (see Appellants' 
Opening Brief, pp. 20-27), In 1948 the Department itself did not follow 
the 1921 decision when it rejected lease offers on lands in Alaska withdrawn 
by Executive Order No. 5214 of October 30, 1929 ''from settlement, location, 
Sale or entry." D. Miller, 60 I, D. lol (1948). Subsequently, however, the 
Department in the Teuscher case, 02 1,D. 210 (1955) (decided after the con- 
flicting offers in the present case had been filed), reversed the holding of 
D. Miller re the effect of the language of Executive Order No. 5214, But 
even the Teuscher case, which made no mention of this Court's authoritative 
construction of the same words in the 1910 Pickett Act in the Barton case, 
supra, is notin point. The Executive Order there merely withdrew the lands 
' Quite different is the order cre- 
ating the Kenai Moose Range, which withdrew the land from ''settlement, lo- 
cation, sale, or entry, or other disposition (except for fish trap sites)..." 
Thus, with such language, leasing could be permitted only if expressly author- 


ized by the Order. 


I PROCEDURES SIMILAR TO THOSE SUSTAINED BY THIS COURT 
IN THE THOR-WESTCLIFFE CASE UNDER WHICH APPELLANTS 
WERE THE FIRST QUALIFIED APPLICANTS SHOULD CONTROL. 


Upon the Secretary's urging, this Court in Thor-Westcliffe Development Co. 
v. Udall, . . U.S.App. D.C. » 314 F, 2d 257 (1963) upheld regulations 


for the fair treatment of conflicting applicants for leases. Paradoxically in the 
in the present case, the Secretary now seeks to challenge the applicability of simi- 
lar procedures for the fair resolution of priority among appellants and others on 


the Kenai Moose Range. The appellants having complied with these procedures 


are entitled to leases as the first applicants. As this Court held in Thor-Westcliffe, 


the fact that the regulations establishing the procedures are promulgated after 
lease offers first filed does not relieve those applicants from complying with the 


procedures subsequently established on an equal basis with other applicants for 


ia ies Bebe 1 
the determination of priority. ea 


The appellee seeks to escape compliance with his own procedures 


by an arbitrary reading of the order of August 2, 1958 (Appendix I to 
Appellants' Opening Brief), which is patently unfair to appellants. It 
takes a considerable stretch of the plain language of the August 2, 1958 
order to conclude as appellee does that the sentence almost at the end 
of the order specifying a procedure for the determination "'of all offers 
which conflict in whole or in part’ does not refer to pending "offers" 
as wellas new "'offers'' referred to together without distinction ina 
preceeding paragraph. (See Appellee's Brief, p. 13.) 

But by no stretch of the imagination, even if one takes appellee's 
first leap, can it be said that the 1954 and 1955 offers were ‘!pending 
suspended" offers. The suspension order of August 31, 1953 suspended 
only "pending"' oil and gas lease offers as of that date. Appellee in his 
brief (p. 12) and the Deputy Solicitor below (J, A, 35) while almost con- 
ceding this, completely miss the point. The point is not whether after 
the suspension order of August 31, 1953 the lands were still open to the 
filing of oil and gas lease offers, but whether even if valid they were 
entitled to any preferential treatment under the order of August 2, 1958. 
Under that order, if there were not ''pending" "suspended" lease offers, 
then it is crystal clear that these offers, like those of the appellant in 
Thor-Westcliffe must be governed by the specified procedure fora 
public drawing. . 

Furthermore, appellee's contention that the August 31, 1953 sus- 


pension did not close the Range thereafter is diametrically inconsistent 


1/ The appellee improperly characterizes the issue as one of retro- 
activity of the new regulation. Here as in Thor-Westcliffe, no 
leases were issued until after the new regulations had been promul- 
gated. 


1958 regulation (Appellants! 
e admits ''the filing of lease 

offers was t ft jet S3.ds As, Si)er The 
January $, 1955 regulation nowhere says that ‘Alaska wildlife areas" 
are closed to oil and gas lease offers. To the contrary, it prescribes 
a procedure identical to that contemplated in the 1953 suspension order, 
namely a stucy dy the Department to determine what lands, if any, would 
be subject to oil anc gas leasing (§192, 9(b)(3)). Section 192, 9(b)(4) then 


provides that lands not closed to oil and gas leasir ing,'' (not closed to lease 


offers), will be sudject to leasing atter agreements have been filed. This 


is similar to the August 31, 1953 order which suspended action on leasing. 
From this it is impossible to reconcile appellee's conclusion that the 
Kenai Range was open to oil and gas lease offers after the August 31, 1953 
suspension order, Dut close to such offers after the January 8, 1958 re- 
guiation. The only reasonable conclusion is that since the language of the 
1958 regulation by appellee's admission closed the Range to lease offers 
as well as leasing until Departmental studies could be completed, then of 
necessity the August 31, 1953 order must be construed to have the same 
effect. The Deputy Solicitor's conclusion to the contrary was sheer arbi- 


trary administration prejudicial to appellants. 


DI THE SXCEPTION IN PUBLIC LAW 85-805, 30 U.S.C. 
SEC. 251 DOES NOT APPLY. 


Appellee is correct in stating that for the purposes of appellants' Point 
Ill, appellants assume that the prior lease offers were suspended. Each of 
appellants three main points are interdependent of each other, so that a de- 
cision in their favor on but one requires a reversal and decree in their favor. 

For the purpose of this point, the appellee's contention treated in Point II, 
is assumed arguendo, But if the Secretary is correct that the 1954 and 1955 
offers are "suspended" offers, then they are outside the exception which the 


legislative history of Public Law 85-805 shows is intended to apply only to 


those offers pending on May 5, 1954. The Secr ry himself, as 
pointed out in appellants' opening ori pp. 40-41, in his corres- 
pondence to Congress gave no intirnation that the exception was to 
cover offers on closed lands suchas the Kenai Moose Reserve. His 
specific regulation on opening the Range to which he did not comply 
was explicit on this: : 


"... Offers to lease covering any of these lands which | 


have been pending and upon which action was suspended 
in accordance with the regulation 43 CFR 192, 9(d) will | 
now be acted upon and adjudicated in accordance with the 
regulations, 


All offers to lease must be submitted on Form 4-1158 
and in accordance with the regulation 43 CFR 192.42, ac- 
companied by a $10 filing fee and the advance first year's 


rental of 50 cents per acre in accordance with the provis- 
ions of Public Law 85-505 enacted July 3, 1958." 


(Appellants' Opening Brief, Appendix I; emphasis supplied. ) 


IV. APPELLEE IMPROPERLY RELIES ON THE 
STATUTE OF LIMITATIONS 


A. Appellee's failure to cross appeal precludes icon- 


sideration of the matter. 


In the court below, the appellee moved to dismiss the complaint 
on the sole claim that it was barred by the statute of limitations set 
forth in 30 U.S.C. §226-2 (J.A. 65). Appellants subsequently filed 
a motion for summary judgment and responded to appellee's motion 
to dismiss (J, A. 65), Thereafter, appellee filed a motion for summary 
judgment which challenged appellants' case on the merits and also 


asserted the statute of limitations claim (J.A 70). The court below 


denied appellee's motion to dismiss and in granting appellee's motion 


for summary judgment expressly stated: 


"... that part of the Defendant Udall's motion for summary 
judgment based on the grounds of non-compliance with the 
statute of limitations should not form part of the basis for 


of Defendant Udall's motion for summary judg- 
Defendant Udall's motion to dismiss 
) 


Judgment was entered accordingly (J.A. 7+). The appellee has taken 

m that part of the judgment adverseto him on the statute 

Same as thatin Wisconsin Bankers Association 

u1 U.S. App. D.C, 83, 294 F.2d 714, 715 (1961), cert. 

~S. 938, There, this Court, in a unanimous decision by 
Chief Judge Miller, joined dy Judges Bazelon and borer! held that the 
appellee Federal Home Loan nk Board could not challenge the appellants 
Standing to Sue in the District Court in the absence of a cross appeal from 
the District Court’s decision for appellants on this issue. The judgment in 
the District Court having been for the appellee Board on the merits, this 
Court ruled "[i]n the absence of a cross appeal, an 'appellee may not attack 
the decree with a view either to enlarging his own rights thereunder or of 
lessening the rights of his adversary ...'" 

The same result was reached in Peoria & Pekin Union Ry. Co. v. United 
States, 263 U.S, 3528, 535-536 (1924), There the Supreme Court, in an opinion 
by Mr. Justice Brandeis, held that the United States, in the absence of a cross 
appeal, was barred on appeal from raising the issue of lack of proper venue 
which had been denied by the District Court in rendering judgment for the 
United States on the merits. Subsequently, Justice Brandeis explained the case 
by stating: 


"...An objection to venue can be waived at any stage of the 
proceeding. This court held that it was waived by failure to 


take a cross appeal."’ (United States v. American Ry. Express 
Co., 265 U.S. 425, 436, note ll (1924). ) 


By the same token, a statute of limitation may be waived, Bush v. Remington 
Rand, 213 F.2d 456, 465 (2nd Cir. 1954), cert. denied 348 U.S, 861, and appel- 


lee's failure to cross appeal constitutes such a waiver. 


2/ Judge Burger concurred on other grounds. 


iO 


The statute of limitations does not run until 
available administrative remedies for re- 


consideration have been exhausted. 


The District Court below was clearly correct in denying appli- 
cability of the statute of limitations, because appellants had not ex- 


hausted their available administrative remedies before the Secretary. 


Subsequent to the opinion by the Deputy Solicitor (J, A. 32) the appel- 


lants duly filed their petition for exercise of supervisory authority 
requesting reconsideration on three grounds: (1) that newly discovered 
evidence substantiates the express language of the Executive Order that 
it was the intent of President Roosevelt in establishing the Kenai National 
Moose Reserve by Executive Order that it be closed to oil and gas leasing 
under the Mineral Leasing Act; (2) that the Deputy Solicitor lacked author- 
ity to reject appellants' appeals to the Secretary; and (3) that the Deputy 
Solicitor's opinion conflicts with other decisions within the Department 
(J.A. 40-62), Ina decision dated April 25, 1962, appellants' petition 
for exercise of supervisory authority, although considered on its merits, 
was denied, Appellants filed their present action on June 8, 1962(J, A, 1). 
A statute limiting the time for commencing review does not commence 
to run until after the agency has acted on a petition for reconsideration. 
Montship Lines, Limited, v. Federal Maritime Board, 295 F. 2d 147, 151 
(1961); Outland v. CAB, 109 U.S, App. D.C. 90, 284 F. 2a 224, 227-228 
(1960); Braniff Airways v. CAB, 79 U.S. App. D.G 341, 147 F. 2a 152 
(1945); Samuel B. Franklin & Co. v. CAB 290 F, 2d 719 (9th Cir. 1961), 
cert, denied 368 U.S, 889; cf. CAB v. Delta Air Lines, 367 U.S. 316, 
325-327 (1961); Black River Valley Broadcasts v. McNinch, Inc, 69 App. 
D.C, 311, 101 F.2d 235 (1938), cert, denied, 307 U.S. 623. 2/ th Outland, 


this Court ruled: 


. 


3/ Nothing in Cities Service Gas Co. v. FPC, 255 F.2d 860, cert. 
denied 358 U.S. 836, cited by appellee, supports his contention 
because there, under the Natural Gas Act, a petition for rehearing 
is required as a jurisdictional prerequisite to judicial review, but 
even there the time for review begins to run only after the agency 
acts on the petition, even though the original order meets all the 
requisites of "finality, '"' 


ZO 


"2. Section 1009(c) [5 U.S.C., Administrative Procedure 
Act] does not command a motion for rehearing in order to 
reach finality by exhaustion of administrative remedies; it 
leaves that to each litisant's choice. But when the party 
elects to seek a rehearing there is always a possibility that 
the order complained of will be modified in a way which 
renders judicial review unnecessary. Practical considera- 
tions, therefore, dictate that when a petition for rehearing is 
filed, review may properly be deferred until this has been 
acted upon. ..." 


A petition to the Secretary for the exercise of his supervisoty autho- 
rity is a long-standing procedure within the Department dating back to 
the Nineteenth Century. The purpose of such petitions is to have the 
Secretary reconsider his own prior decisions, or to consider decisions 
of subordinates, which but for the petition would be final, on the ground 


that such decisions were erroneous in law or fact. A few of the more 


‘ F 4/ 
recent of such cases are collected in the footnote. — 


4/ 3B. &, Burnaugh, 67 LD. 366 (1960) (reconsideration of decision 

by deputy solicitor on ground of a change in the law by judicial decision ); 
H,T. Birr, Ml et at., A-27947 (Supp.) (August 26, 1960) (motion for re- 
consideration of decision by Assistant Secretary on the ground of changed 
conditions) Gabbs Exploration Co., A-28213 (Supp. ) (July 11, 1960) ( peti- 
tion for reconsideration of the departmental decision on various grounds, 
including failure to consider relevant statute); The Dredge Corporation, 
65 LD. 336 (3958) (reconsideration of decision by deputy solicitor on 
ground that it was in violation of Administrative Procedure Act); Eleanor 
C. Beritzhoff, et al., A-27612, A-27622, A-27636, A-27715 (August 6, 
1958) (Secretary exercises supervisory authority to defer action on pending 
appeals re Alaska oil and gas leases pending enactment of legislation); 
State of Louisiana, Department of Army and Shell Oil Co., Protestants, 
A-27345 (August 28, 1957), (Departmental decision of March 4, 1957 
vacated and the matter reopened for the reception of additional evidence); 
Tolan-Dowse Controversy (Montana 0718), 61 1.D, 20, 24 (1952) (super- 
visory authority correcting errors of Director of Bureau of Land Manage- 
ment even in absence of appeal to Secretary); United States v. M. W. 
Mouat, et al., 611,D, 28% (1954) (reconsideration and modification of 
former decision by Secretary on grounds of newly discovered evidence and 
errors of law); | United States v. U.S. Borax Co., 581,D. 426, 431 (1944); 
H, W. Rowley, 581,D. 550, 556 (1943); United States v. Frank Herval, 
57 1, D. 183 (1940) (Department may grant motion for rehearing if new 
evidence or new errors of law alleged); United States v. California, 55 
LD, 532, 535, 543-546 (1936) (reconsideration of prior findings of facts 


These long-standing procedures for the exercise of supervisory 
powers by the Secretary to correct erroneous decisions within the 


Department or to consider new evidence, etc. have been recognized 


in Part 22] of the Regulations governing practice within the Depart- 


ment: 


"43 CFR §221,107 Power of Secretary. Nothing in 
this part shall be construed to deprive the Secretary of 
any power conferred upon him by law." 


This carried forward the similar provision of the 1954 regulations: 
"Supervisory Power of the Secretary" 


'"§221,78 Power of Secretary. In proceedings before 
the Secretary of the Interior, the same rules shall govern, 
insofar as applicable, as are provided for proceedings 
before the Director of the Bureau of Land Management, 
but no rule of practice shall be construed to deprive the 
Secretary of any power conferred upon him by law." 
(43 CFR 1954 ed. ) 


The supervisory power of the Secretary of Interior at law to 
reconsider departmental decisions regarding matters as here still 
within the jurisdiction of the Department has been long recognized by 
the Supreme Court. West v. Standard Oil Co., 278 U.S, 200, 210-213 
(1929); Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 216-217 
(1930); Lane v. United States ex rel. Mickadiet, 241 U.S, 201, 208- 
209 (1916) (reconsideration on grounds of newly discovery evidence); 
Michigan Land & Lumber Co, v. Rust, 168 U.S. 589, 593-595 (1897); 
New Orleans v. Paine, 147 U.S, 261 (1893); Knight v. United Land 
Association, 142 U.S, 161, 177-178 (1891). 


4/ (Footnote continued from page 10) 

and conclusions of law based on new evidence); State of California et al., 

51 L.D. 141, 144 (1925) (Secretary may reconsider prior departmental 
decision if erroneous, unlawful or unjust); cf, Charles W,. Barnhart, 

A-28518 (November 16, 1960) (correction of error of Director of Bureau 

of Land Management in failing to dismiss appeal); United: States v. Thomas 
R. Shuck, et al. A-27965 (February 2, 1960) (exercise by Secretary of super- 
visory authority to consider new evidence without remanding to Director of 
Bureau of Land Management); Joe Lyons, A-27824 (January 14, 1959) (dictum 
that Secretary's supervisory authority permits him to correct erroneous de- 
cisions even in the absence of appeal. 


Counsel for appellee's contention that appellants' petition to the 
Secretary was untimely is completely unfounded. In State of Louisiana, 
Department of Army and Shell Oil Co., Protestants, A-27345 (August 28, 
1957) a petition for reconsideration on the basis of newly discovered 
evidence filed four and one half months after the Departmental decision 
was granted. Other cases cited in note 4, pages 10 and ll, supra, involved 
petitions after similar periods. Conclusive here, however, is the fact 
that the Department in the present case did not hold appellants' petition to 
be untimely but on the contrary adjudicated it on its merits (J,A, 63). Cer- 
tainly appellants were entitled to rely on the established Departmental practice 
to which the Department itself adhered in the present case and exhaust this 
available administrative remedy before seeking review. As this Court said 


in Outland, supra, "there is always a possibility that the order complained 


of will be modified in a way which renders judicial review unnecessary ...." 


(109 U.S. App. D.C. at 73, 284 F. 2d at 227), Had appellee properly cor- 


rected the Deputy Solicitor's errors laid bare by appellants’ petition for re- 


consideration, this review proceeding would have been unnecessary. 


Cc. The Deputy Solicitor lacked authority to decide 
appellants’ appeals. 


Plaintiffs submit that the authorities discussed supra, under B, pp. 9-11, 
which assume arguendo that the Deputy Solicitor had authority to act for the 
Secretary, are completely dispositive of appellee's statute of limitation contention, 
However, that contention is defective for another completely different reason. 

The purported decision by the Deputy Solicitor of appellants' appeals to the 
Secretary of the Interior states that it was authorized as follows: 


"Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 210. 2, A(4)(a), 
Departmental Manual; 24 F.R. 1348), the decisions of the 
Director and the Acting Director of the Bureau of Land 
Management are affirmed."' (J,A. 39.) 


However, this order delegating authority expressly denies the grant of any author- 


ity to the Solicitor or Deputy Solicitor to modify existing withdrawals of public lands: 


"200, 2.1 General limitations, 


"A, Nothing in this Delegation Series empowers any 
officer or employee of the Department to exercise authority 
which the Secretary may not redelegate ... 


"B, In certain instances, the provisions of a delegation 
of authority to the Secretary confine redelegation to speci- 
fied officers. In those cases there is a redelegation of autho- 
rity in this Delegation Series only if the authority is expressly 
mentioned. For example ...the authority under Executive 
Order 10355, to withdraw or reserve certain lands, which may 
be redelegated only to the Under Secretary and the Assistant 
Secretaries, is expressly mentioned in 2i10.l.l and 1,2,"' 

(24 F, R, 1348) 


Under Executive Order 10355, only the Secretary of the Interior or an 
Under Secretary or Assistant Secretary may "modify or revoke with- 


drawals and reservations of [public] lands heretofore or hereafter made."' 


(Executive Order No. 10355 of May 26, 1953, 17 F,R, 4831.) 


The lands involved in the present case are located within the Kenai 
National Moose Range created by Executive Order No. 8979 (6 F.R, 
6471) on December 16, 1941, If plaintiffs are right on the merits of this 
case that this 1941 withdrawal by President Roosevelt closed the Range to 
oil and gas leasing under the Mineral Leasing Act until it was validly 
opened thereto by the order of the Secretary of the Interior of August 2, 
1958 (Appendix Ito Appellants' Opening Brief) (pursuant to which they filed 
their offers), then a fortiori the deputy solicitor had no authority to re- 
ject their appeals on the ground that the Range was open to oil and gas 
lease offers in 1954 and 1955. The purported decision by the deputy 
solicitor retroactively opening the Range by approving the issuance of these 
1954 and 1955 leases was unauthorized because the Secretary has not dele- 
gated his authority under Executive Order 10355 to raoasty or revoke the 
Kenai Moose Range withdrawal to the Deputy Solicitor, On this premise, 
clearly the Deputy Solicitor's decision opening the Range: was beyond 
his delegated authority with the consequence that there was no valid final 


decision on the Secretarial level of plaintiffs' appeals. 


Certainly appellants faced with this conclusion were obligated to first 
bring this matter to the attention of the Secretary by means of the available 
petition for exercise of supervisory authority before challenging the author- 
ity of the Deputy Solicitor in the Courts. Cf. United States v. Morton Salt 
Co., 338 U.S. 632, 653(1950). 


CONCLUSION 


For these reasons, together with those contained in their opening brief, 
appellants respectfully submit that the denial by the Court below of their 
motion for summary judgment was erroneous and that as a matter of law 


summary judgment should have been granted for appellants. 


Respectfully submitted, 


coy, JR. 
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QUESTIONS PRESENTED 


1. Whether a withdrawal of public land as a wildlife 
reserve removes the land from the operation of the Min- 
eral Leasing Act. 

2. Whether a regulatior nding “final action” on 
offers to lease for oil and g ; ; prohibits the valid 
filing of such offers. 

3. Whether an exception in a statute for “pending” 
offers includes offers upon which final action is suspended 
by regulation. 

4. Whether this action is barred by the 90-day statute 

f limitations applicable to judicial review of decisions of 
the Secretary of the Interior relative to oil and gas leases. 
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INDEX 


Questions presented 
Opinion below 
Jurisdiction 

Statement 

Summary of argument .... 
Argument: 


I. The Secretary of the Interior properly rejected ap- 
pellants’ offers to lease for oil and gas purposes... 


A. The subject lands within the Kenai Moose Re 
serve were open to the filing of offers to lease 
under the Mineral Leasing Act, 30 U.S.C. secs. 
181 et seq., when the prior offers were filed 


. The leases, which were the basis of rejecting 
appellants’ applications, were properly issued to 
the first qualified applicants : 


. The leases issued were clearly within the excep- 
tion specified in Public Law 85-805, 30 U.S.C. 


II. The action is barred by the 90-day limitation in 30 
U.S.C. sec. 226-2 


Conclusion . 
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STewarT L. UDALL, SECRETARY OF THE INTERIOR, 
APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR STEWART L. UDALL, SECRETARY OF 
THE INTERIOR, APPELLEE 


OPINION BELOW 


The district court did not write a formal opinion; how- 
ever, a memorandum was filed by the court on October 16, 


1962 (Jt. App. 73-74). 
JURISDICTION 


The jurisdiction of the district court was invoked under 
Title 11, Section 306, District of Columbia Code; 5 U.S.C. 


(1) 


» 
see. 1009: and 28 U.S.C. sees. 2201 and 2202. Jurisdic- 
tion of this Court rests on 28 U.S.C. see. 1291. 


STATEMENT 


of the Secretary of the Interior in an action to review 
his decision rejecting appellants’ applications for oil and 
gas leases on certain land within the Kenai National 
Moose Reserve on the Kenai Peninsula in Alaska. The 
relevant facts may be summarized in chronological order 
as follows: 

The Moose Reserve was established December 16, 1941, 
by Executive Order No. 8979 (6 Fed. Reg. 6471, Appendix 
A of appellants’ brief), which had been prepared by the 
Department of the Interior | Jt. App. 61-62). That order, 
covering all but a small portion of the subject lands, 
withdrew and reserved the area for moose and provided 
that none of the lands: 


The remaining portion of the subject lands was in- 
cluded within Public Land Order No. 487 of June 16, 1948 
(13 C.F.R. 3462, Appendix B of appellants’ brief), pro- 
viding that those lands: 


* * * are hereby temporarily withdrawn from settle- 
ment, location, sale or entry, for classification and 
examination, and in aid of proposed legislation. 


o 


On August 31, 1953, the Director of the Bureau of 
Land Management issued a memorandum to the Regional 
Administrators of the interested regions, advising that 
the Department was conducting a study relating to pos- 
sible changes of policy and regulations in the issuance of 
oil and gas leases within wildlife refuges on the public 
domain and acquired lands. The memorandum directed 
the regions to “suspend action on all pending oil and 
gas lease offers and applications for lands within such 
refuges” pending completion of the study (Appendix C 
of appellants’ brief). 

Between October 15, 1954, and January 28, 1955. cer- 
tain individuals, not parties to this litigation. filed appli- 
cations for oil and gas leases on the lands here involved 
(Jt. App. 33). These are the individuals who were ulti- 
mately awarded leases on the lands in question. 

On September 9, 1955, Public Land Order No. 487 was 
revoked by Public Land Order No. 1212 (20 Fed. Reg. 
6795, Appendix D of appellants’ brief). The latter order 
opened the lands covered for acquisition under certain 
homestead laws and appeared to delay the effective filing 
dates of subsequent applications under the mineral leasing 
laws. However, the language referring to mineral leasing 
laws was deleted by an amendment to the order dated 
October 14, 1955 (20 Fed. Reg. 7904. Appendix E of 
appellants’ brief). 

On December 8, 1955, regulations relating to leasing 
for oil and gas purposes on lands set aside for wildlife 
protection (43 C.F.R. 192.9) were amended to specify 
certain lands (not here involved) as “not available for 
leasing” and providing: “Oil and gas leases may be issued 
for other lands” (20 Fed. Reg. 9009, Appendix F of ap- 
pellants’ brief). 

On March 30, 1956, the suspension of final action on 
lease applications was reimposed by Bureau of Land 
Management directive (Appendix G of appellants’ brief). 

On January 8, 1958, the Secretary amended 43 C.F.R. 
192.9, defining “Alaska Wildlife Areas.” to include “areas 
in Alaska created by a withdrawal of public lands for the 


+ 


management of natural resources and administered by 
the United States Fish and Wildlife Service.” The regu- 
lation provided that the Bureau of Land Management 
and the United States Fish and Wildlife Service “will 
fer for the purpose of entering into an agreement 
ifving those lands which shall not be subject to oil 
‘and that “lease offers for such lands 


tenth day after the agreements and supplemental maps 
or plats are noted on the land office records.” Finally, 
the regulation provided that “all pending offers or applica- 
tions for oi] and gas covering * * * Alaska wildlife areas, 
will continue to de suspended” until the Secretary of the 
Interior reem tween the Fish and 
Wildlit id th treau of Land Management 
referred to above. 

The agreement between Fish and Wildlife and the 

ureau of Land Management was concluded and approved 
by the Secretary of the Interior. and notice thereof was 
published on August 2, 1958. designating the land in the 
Moose Reserve which was not subject to oil and gas 
leasing 123 Fed. Reg. 5882, Appendix I of appellants’ 
brief:. The notice provided that the balance of the lands 
would be subject to the filing of oil and gas lease offers 
and that “Offers to lease covering any of these lands 
which have been pending and upon which action was 
suspended in accordance with the regulation 43 C.F.R. 
192.9/d) l now be acted upon and adjudicated in ac- 
cordance with the regulations.” In a separate paragraph, 
the notice provided that offers must be “accompanied by 
a $19 fling fee and the advance first year’s rental of 50 
cents per acre in accordance with the provisions of Public 
Law &5-505 enacted July 3, 1958” (30 U.S.C. sec. 251). 
The notice finally provided that all lease offers filed 
within 10 days after the date established by the January 
8, 195%, regulation as the date they would be accepted 
for filing would be treated as simultaneously filed and that 

This act excepted “offers * * * filed prior to * * * and pending 
on May 3, 1954.” 
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“The priorities of all offers which conflict in whole or in 
part will be determined in accordance with the procedures 
outlined in the regulation 43 C.F.R. 295.8” (the draw- 
ing). 

The agreement and maps were noted on the Anchorage 
land office records on August 4, 1958, and appellants’ 
offers to lease were filed within 10 days thereafter (Jt. 
App. 38). 

On September 1, 1958, oil and gas leases covering the 
lands in question were issued to the parties, previously 
referred to, whose applications were filed in 1954 and 
1955. Accordingly, appellants’ offers were rejected by the 
local land office and the rejection was affirmed by the 
Bureau of Land Management (Jt. App. 80-81) and by 
the Secretary of the Interior, acting through the Deputy 
Solicitor, on September 1, 1961 (Jt. App. 33-39). 

The basis of the Secretary's decision was simply that 
the 1941 withdrawal order ‘did not have the effect of re- 
moving the lands therein from the operation of the Min- 
eral Leasing Act (30 U.S.C.. 1958 ed., sec. 181 et seq.). 
This is so because nothing in the withdrawal specifically 
excludes the lands from the scope of the act.” (Jt. App. 
34.) The Secretary also concluded that, although issu- 
ance of oil and gas leases had been suspended since 
1953, the applications filed in 1954 and 1955 were prop- 
erly filed and, hence, pending in 1958 when the regula- 
tions were issued specifying which land could be leased 
and which could not be and further providing that offers 
to lease “which have been pending and upon which action 
was suspended in accordance with the regulation 48 C.F.R. 
192.9(d) will now be acted upon and adjudicated in ac- 
cordance with the regulations.” The Secretary further 
concluded that the offers were “pending” on May 3, 1958, 
within the meaning of the exception of 30 U.S.C. sec. 251. 
The leases were properly issued to the prior applicants at 
25 cents per acre for the first year of the leases (Jt. 
App. 39). 

On February 15, 1962, appellants petitioned the Secre- 
tary of the Interior for exercise of his supervisory au- 
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thority (Jt. App. 41-60). This petition was denied on 
April 25. 1982 (Jt. App. 63). Thereafter, appellants 
instituted this action on June 8, 1962, to compel the 
Seeretary to issue oil and gas leases to them (Jt. App. 


1- che ae Secretary ray a motion for summary judg- 


of limitations ae in “30 ‘US C. see. "296.2 (infres 
p. 70). The district court granted the Secretary of the 
Interior's motion for summary judgment. However, it 
pointed out in a memorandum (Jt. App. 73-74) that “that 
part of Defendant Udall’s motion for summary judgment 
based on the grounds of non-compliance with the statute 
of limitations should not form a part of the basis for the 
granting of Defendant Udall’s motion for summary judg- 
ment and. accordingly, Defendant Udall’s motion to dis- 
miss is denied.” Judgment was entered on November 1, 
1962 iJt. App. 74). This appeal followed (Jt. App. 75). 


SUMMARY OF ARGUMENT 
I 


A. The Executive Order of December 16, 1941, with- 
drawing this land from “settlement, location, sale, or 
entry, or other disposition * * * under any of the public- 
land laws applicable to Alaska” did not remove the land 
from the scope of the Mineral Leasing Act. This is plain 
from the immediately following portion of the order spe- 
cifically excluding “classification and lease under the pro- 
visions of the Act of July 3, 1926.” The latter Act is a 
public-land law applicable to Alaska and, if leasing had 
been covered, as distinguished from complete alienation 
of title, there would have been no need for that specific 
language 

It has long been the practice of the Department of 
the Interior to interpret language such as that in the 
1941 order as not removing the land from the scope of 
the Mineral Leasing Act. This interpretation is reason- 
able and may not be upset. 


~ 
( 


B. Since the land was subject to leasing for oil and gas 
purposes, a regulation of the Secretary of the Interior 
suspending final action on pending offers did not have the 
effect of prohibiting the filing of offers, and all offers 
filed during the suspension period were pending at the 
time the suspension was lifted. Accordingly, those offers 
were entitled to the priority specified in the regulation 
lifting the suspension, and leases were properly issued to 
such offerors. 

C. 30 U.S.C. sec. 251 removed the preferential rental 
enjoyed by oil and gas lessees on Alaska land. The Act 
excepted from its operation leases issued pursuant to 
offers filed prior to and pending on May 3, 1958. The 
leases in the instant case were issued pursuant to offers 
filed prior to that date. Although final action on the offers 
had been suspended by regulation, they were nonetheless 
valid pending offers at that time. 


II 


30 U.S.C. sec. 226-2 clearly prohibits this action since 
it was not commenced until long after the 90-day period 
after the final decision of the Secretary provided by that 
statute. The statutory period was not tolled by the peti- 
tion for exercise of the Secretary's supervisory authority 
filed by appellants for two reasons: First, there is no 
provision, statutory or regulatory, for such a petition. 
Second, even if such petition were provided for, appellants 
did not file it until long after the period for judicial re 
view had expired. Consequently, there was no time left to 
be tolled. 


Ss 
ARGUMENT 
I 


The Secretary of the Interior Properly Rejected Ap- 
pellants’ Offers To Lease for Oil and Gas Purposes 


At the time appellants filed their offers to lease the 
subject land for oil and gas purposes, there were already 
pending. as will be shown, prior valid offers to lease the 
same land. Accordingly, when leases were issued on the 
basis of the prior pending offers, appellants’ offers were 
properly rejected. 


AL The subject lands within the Kenai Moose Reserve 
were open to the filing of offers to lease under the Mineral 
Leasing Act. 30 U.S.C. secs. 181 et seq., when the prior 
offers were filed—The order of December 16, 1941, 
creating the Moose Reserve, did not remove the land, as 
appellants contend ‘Br. 22-31), from the scope of the 
Mineral Leasing Act. The land, under the terms of the 


order, was not subject to “settlement, location, sale, or 
entry, or other disposition * * * under any of the public- 
land laws applicable to Alaska, or to classification and 
lease under the provisions of the act of July 3;-1926:7 "":” 

The order did not contemplate removing the land from 
the applicability of the Mineral Leasing Act. Obviously, 
“settlement, location, sale, or entry” do not include leas- 
ing. Nor does the phrase “or other disposition * * * under 
any of the public-land laws applicable to Alaska.” Were 
leasing, as distinguished from disposing of the entire fed- 
eral interest, prohibited by that general language, there 
would have been no need to specifically prohibit leasing 
under the Act of July 3, 1926, 44 Stat. 821, 48 U.S.C. 
secs, 360-361. For that Act is unquestionably one of the 
“public-land laws applicable to Alaska.” Plainly, the 
framers of the order contemplated that the order of with- 
drawal should preclude only such action with respect to 
the lands as would result in an alienation of the United 
States’ title. Clearly, the issuance of a lease pursuant 
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to the Mineral Leasing Act (or any other Act) does not 
alienate the title of the United States, or even remove the 
land from the public domain for all purposes. 

In the face of the plain language and clearly expressed 
intent of the withdrawal order, there is little need to re- 
sort to other support for the Secretary’s interpretation of 
the order. However, it should be noted that the Secretary 
was interpreting the scope of an order relating to the 
management and operation of his own Department. In- 
deed, the order had been drafted by the Department of the 
Interior (Statement, supra, p. 2). Thus, the situation 
may be likened to a construction of his own regulation, 
and it is well-established that such a construction will be 
sustained unless it is clearly unreasonable. Wright v. 
Paine, 110 U.S.App.D.C. 100, 102, 289 F.2d 766, 768 
(1961); Safarik v. Udall, 113 U.S. App.D.C. 68, 304 
F.2d 944 (1962), cert. den., 371 U.S. 901. But even if 
the Executive Order be regarded in a different light be 
cause it emanated from the office of the President rather 
than from one of the Departments, its interpretation can 
be governed by no stricter rules than those applicable 
to his construction of an Act of Congress. Here too, the 
result is the same—the interpretation need only be reason- 
able. Labor Board v. Hearst Publications, Inc., 322 U.S. 
111, 131 (1944); Unemployment Comm’n Vv. Aragon, 329 
U. S. 148, 153 (1946); Rochester Telephone v. United 
States, 307 U.S. 125 (1939); Gray v. Powell, 314 U.S. 
402 (1941); Securities Comm’n v. Chenery Corp., 3382 
U.S. 194 (1947); California Company v. Udall, 111 USS. 
App.D.C. 262, 296 F.2d 384 (1962); Morgan Vv. Udall, 
113 U.S.App.D.C. 192, 306 F.2d 799 (1962), cert. den., 
871 U.S. 941. 

Certainly, the interpretation of the Secretary of the 
Interior here is a reasonable one. A withdrawal for pur- 
poses of establishing a wildlife reserve is clearly incom- 
patible with permitting the land to be alienated and 
placed beyond the control of the United States. This might 
well defeat the purpose of the withdrawal—the protection 
of wildlife. However, a withdrawal for such purposes is 
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not necessarily incompatible with the development of the 
petroleum resources under proper regulation where the 
basic control is retained by the United States. And such 
is the case here, as can be seen in the regulations with 
respect to oil and gas development within the Moose Re- 
serve. For example, see 43 C.F.R. 192.9 (Appendix F 
of appellants’ brief), where it is provided that when 
“the Fish and Wildlife Service reports that oil and gas de- 
velopment might seriously impair or destroy the useful- 
ness of the lands for wildlife conservation purposes, no 
leases will be issued unless a complete and detailed operat- 
ing program for the area which will insure full protec- 
tion of the particular values for which established, is ap- 
proved by the Director, Fish and Wildlife Service.” Ac- 
cordingly, to limit the phrase “or other disposition” and, 
hence, applicability of the withdrawal to situations where 
the United States gives up all control over the land, was 
entirely reasonable. Certainly the interpretation of the 
Secretary cannot, by any stretch of imagination, be 
characterized as “unreasonable, arbitrary or capricious” 
and, hence, may not be overturned. Pressentin v. Seaton, 
109 U.S.App.D.C. 61, 284 F.2d 195, 198 (1960). 

It should also be noted that this interpretation of the 
scope of the withdrawal is consistent with prior inter- 
pretation by the Department of the Interior of withdraw- 
als couched in similar language as far back as 1921 when 
the Department of the Interior held that a reservation of 
lands of the United States from entry, location or other 
disposal under the laws of the United States did not re- 
move the reserved lands from the operation of the Mineral 
Leasing Act (48 ID. 459). For a recent application of 
the same principle see Noel Teuscher et al., 62 I.D. 210 
(1955). Certainly, the long-established practice of the 
Department charged with the administration of such 
orders is entitled to great weight. United States v. Mid- 
mest Oil Co., 236 US. 459, 472-473 (1915), and, as 
stated in Norwegian Nitrogen Co. V. United States, 288 
US. 294, 315 (1923), “administrative practice, consis- 
tent and generally unchallenged, will not be overturned 
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except for very cogent reasons if the scope of the com- 
mand is indefinite and doubtful.” ? 

Appellants seek consolation in the fact that the Pickett 
Act of June 25, 1910, 36 Stat. 847, 43 U.S.C. sec. 141, 
authorizing withdrawals such as that creating the Moose 
Reserve, is couched in language similar to that in the 
subject order. They point out that the Pickett Act has 
been construed to authorize withdrawing land from the 
scope of the Mineral Leasing Act. From this they leap 
to the conclusion that the Secretary’s interpretation of 
the withdrawal order cannot stand. It is enough to say 
that we are not here dealing with whether the President 
might have lawfully withdrawn the land from the scope 
of the Mineral Leasing Act but whether the President 
did withdraw this land from operation of the Act. No 
one would contend that the President must exercise his 
entire authority if he chooses not to. And, as has been 
shown, the order is plain that he did not intend to preclude 
leasing, except for the purpose specified. 

The decisions cited by appellants are inapposite in 
that all save one deal with the question of whether the 
withdrawal was authorized and there was no question of 
interpreting the order itself. Thus, in Bordieu v. Pacific 
Oil Co., 299 U.S. 65 (1936), and Wilbur v. United States, 
60 App.D.C. 11, 46 F.2d 217 (1980), aff'd, 283 U.S. 414, 
both subsequent to the Mineral Leasing Act, the with- 
drawal orders on their faces demonstrated that leases 
(prospecting permits) for oil and gas under the Mineral 
Leasing Act were precluded. Mason v. United States, 
260 U.S. 545 (1923), the only case construing a with- 
drawal order, and United States v. Midwest Oil Co., 236 
U.S. 459 (1915), both prior to the Mineral Leasing Act, 
were dealing with the situation where petroleum was ob- 
tained from public land under the mining laws, whereby 


It should be noted that. with respect to oil and gas leasing 
on this very reserve, in Duesing v. Udall (No. 17.358), now pend- 
ing before this Court, some 50 applicants, as well as the Secretary, 
have assumed that land included within the 1941 withdrawal has 
at all times since been open for the filing of lease offers. 


12 
the applicant could obtain fee title to the land, thus divest- 
ing the Unired States of all control. 

ses, which were the basis of rejecting appel- 


plicants.—These leases were issued in September 
yursuant to offers filed in 1954 and 1955. Appel- 
ications were filed in 1958. Consequently, there 

is no question of priority in time. As has already been 
shown, supra. pp. 8-11, nothing in the Executive Order 
1g the Moose Reserve prevented the filing of appli- 

for, or the issuance of oil and gas leases on lands 

It is equally clear that the order of 


psequent order in 1956, reimposing the suspen- 

‘after a short period, not here relevant, when action 

Id have been taken and leases issued), neither spe- 

cifically nor by implication prevented the filing of appli- 
cations. 

Appellants’ semantic argument (Br. 33-35) that the 


only offers upon which action was suspended by the 1953 
and subsequent orders were those that were pending 
n the date of the 1953 order would, even if acceptable, 
avail them nothing. For that would only demonstrate 
that the leases based on the 1954 and 1955 offers could 
have been issued at any time, including the actual time 
of issue. In any event, such a narrow construction of the 
order is not warranted and the broader construction 
given by the Secretary is reasonable and not to be over- 
turned. Wright v. Paine, 110 U.S.App.D.C. 100, 102, 
24 F.2d 766, 768 (1961); Safarik v. Udall, 113 US. 
App.D.C. 6%, 304 F.2d 944 (1962), cert. den., 371 
U.S. 901; Pressentin v. Seaton, 109 U.S.App.D.C. 61, 
64, 284 F.2d 195, 19% (1960). 

It was not until the January 8, 1958, regulation that 
the filing of lease offers was precluded—and even then 
it was only a technical prohibition. Thus, that regulation 

laska Wildlife Areas” and provided that “lease 
offers for such lands will not be accepted for filing until 
the tenth day after the agreements and supplemental maps 


or plats are noted on the land office records.” The agree- 
ments and maps referred to were those delineating the 
areas to be leased and those not to be leased (Statement, 
supra, p. 4). 

Notice of the agreements and maps was published Au- 
gust 2, 1958. That notice first provided for final action 
and adjudication of pending offers upon which action 
had been suspended. It went on to provide in a separate 
paragraph that all offers filed pursuant to the January 8, 
1958, regulation within 10 days after the effective date 
for acceptance of offers specified in that regulation “will 
be treated as having been filed simultaneously.” The last 
sentence of this paragraph provides, “The priorities of all 
offers which conflict in whole or in part will be determined 
in accordance with the procedure outlined in the regula- 
tion 48 C.F.R. 295.8” (a drawing). 

It is the last sentence upon which appellants rely. They 
urge (Br. 33) that it includes the pending and sus- 
pended offers, as well as those filed pursuant and sub- 
sequent to the 1958 regulation. Such a construction can- 
not be accepted. It would render meaningless the clear 
direction contained earlier in the same notice to proceed 
to final action and adjudication of those pending offers. 
Quite reasonably the Secretary limited the sentence to the 
paragraph of which it was a part and. hence, to the offers 
described in that paragraph, thus giving effect to the 
earlier direction to adjudicate pending offers. While it 
is not impossible that the Secretary could have drawn the 
regulation to have retroactive effect (Thor-Westeliffe De- 
velopment, Inc. v. Udall, U.S.App.D.C. . 314 
F.2d 257 (1963)), he did not in fact do so. Again, 
the Secretary’s decision is reasonable, particularly in the 
light of the background of the oil and gas regulations 
pertaining to the Kenai Penninsula. 

C. The leases issued were clearly within the exception 
specified in Public Law 85-805, 30 U.S.C, sec. 251—That 
Act removed the preference in rental payments enjoyed 
by lessees of Alaskan oil and gas leases. It contained a 
specific exception as to “leases which may issue pursuant 
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to applications or offers to lease such lands, which applica- 
tions or offers were filed prior to and were pending on 
May 3. 1958. The offers upon which the leases in 
question were issued were concededly filed prior to May 
3. 1958. 

As we have already shown, supra, pp. 8-11, the offers 
were filed on land open to application. The offers had not 
been rejected. Therefore. they must have been pending on 
May 3. 1958. Again. appellants offer a semantic argu- 
ment. Thus. they urge (Br. 39-40) that action on the 
ofers was suspended and they cannot be considered as 
pending because “pending” in 30 U.S.C. sec. 251 refers, 
they say. only to offers which “had not been acted on due 
to administrative lag in processing applications, and for 
no other reasons.” It is interesting to note that, while 
appellants insist for this argument that action on the 
offers was suspended, they had previously urged under 
Point II that action on the same offers was not suspended. 
Appellants offer no explanation for this inconsistency. 
Nor do they offer any support for their strained construc- 
tion of the statute. Thus, it is apparent that appellants’ 
interpretation must fail for want of consistency, if noth- 
ing else. The statement of Representative Saylor (Br. 
41), quite apart from not purporting to express the in- 
tent of Congress, simply will not support the inference 
sought to be drawn by appellants from the words of the 
statute. In fact, the meaning of the statute is set forth 
very succinctly by Representative Saylor in the omitted 
portion of his statement at 104 Cong. Rec. 12,258 as 
follows: 


The inclusion of a cutoff date in the legislation 
means, simply, this: Those who filed applications and 
had them pending prior to that date, will pay the 
rental of 25 cents per acre operative prior to the 
suspension of leasing: those who file thereafter will 
pay 50 cents for the first year rental. 
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The Action Is Barred By the 90-Day Limitation In 
30 U.S.C. Sec. 226-2 


30 U.S.C. sec. 226-2 provides, insofar as is relevant: 


No action contesting a decision of the Secretary 
involving any oil and gas lease shall be maintained 
unless such action is commenced or taken within 
ninety days after the final decision of the Secretary 
relating to such matter. * * * 

The final and reviewable decision of the Secretary of 
the Interior affirming the rejection of appellants’ offers 
to lease was rendered September 1, 1961 (Statement. 
supra, p. 5). The present action was not commenced 
until June 8, 1962, more than five months after the 
decision (Statement, supra, p. 6). The statute was 
pleaded as a defense to the action (Statement. supra, p. 
6). Accordingly, the action could properly have been 
dismissed on the grounds that it was barred by the statute 
of limitations. Despite the fact that the district court 
specifically declined to pass on the question, this Court 
can properly dispose of the case on the basis of limitations 
now. United States v. American Ry. Exp. Co., 265 US. 
425, 485 (1924). 

Filing a petition with the Secretary for the exer- 
cise of supervisory authority did not toll the running of 
the 90-day period. The decision of the Secretary on Sep- 
tember 1, 1961, was final and reviewable on that date as 
it clearly denied an alleged right. Cities Service Gas 
Company v. Federal Power Commission, 255 F.2d 860 
(C.A. 10, 1958), cert. den., 358 U.S. 8387. It is only where 
the rules of practice of an administrative agency provide 
for a petition for rehearing or reconsideration and when 
one is timely filed that the time for seeking judicial review 
is tolled. Black River Valley Broadcast v. McNinch, 69 
App.D.C. 311, 101 F.2d 235 (1988), cert. den.. 307 U.S. 
623. 

There is no provision by statute or regulation permit- 
ting, much less giving, a right to file a petition for re- 
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consideration. It is, of course, true that the Secretary in 
his diseretion may reconsider or reopen his own decision 
eet to public land so long as the land remains 


Borax Co.. 38 LD. 426 (1943). But that does not give 
rise to a right in disappointed applicants to have him 
reconsider. Nor does the fact that in the instant case the 
riting serve to reinstate ap- 
ma 

received. 
Even if there had been a practice within the Depart- 
ting such petitions, this one was filed too late. 
he face of an Act of Congress establishing 


f the statut 
statute. 


In short. the petition could not toll the running of the 


statutory period, because the time had elapsed by the time 
the petition was filed and there was no time left to be 
tolled. Cf. Conboy v. First Nat. Bk. of Jersey City, 203 
U.S. 141 (1996). 
Accordingly, the action should be dismissed as having 
n commenced too late. 
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CONCLUSION 


The judgment should be affirmed. 


Respectfully submitted, 


RAMSEY CLARK, 
Assistant Attorney General. 


S. BILLINGSLEY HILL, 
HERBERT PITTLE, 
EDMUND B. CLARK, 
Attorneys, Department of Justice, 
Washington 25, D. C. 


APRIL 19638. 


Doo. 8 ovenmmcat raimrine orrice, 1963 6o3210 1074 


ANSWER TO PETITION FOR REHEARING 
EE ———————————————————_———eee 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17598 
JAMES K. TALLMAN, ET AL., APPELLANTS 
Vv. 


STEWART L. UDALL, SECRETARY OF THE INTERIOR, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


Charles F. Wheatley, Jr 
Robert L. McCarty 
McCarty and Wheatley 


United States Court of Appeals 1203 Walker Building 
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CLERK 


TATES COURT OF APPEALS 


COLUMBIA CIRCUIT 


ET AL., APPELLANTS 


STEWART L. UDALL. ARY OF THE INTERIOR, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


Appellants submit the following in answer to the Petition for Rehear- 
ing filed by appellee Secretary of the Interior in the above matter: 

1. The appellee does not challenge the merits of the decision by the 
Court nor offer any new argument with respect thereto which he seeks to 
have this Court consider on rehearing. To the contrary, the appellee 
states that he has consented to filing this motion for rehearing for the pur- 
pose of giving parties to other cases pending in the Court an opportunity 
to present their views in this proceeding (Petition par. 3). Appellants 


submit that this attempt to permit strangers to the present action to file, 


in effect, a petition for rehearing of the Court's decision herein, is an 


ey ee 


improper use of the procedures of this Court which implicitly limit such 


petitions to those who are parties to the action. 
2. The pending Duesing cases were expressly brought to the atten- 
tion of this Court by the appellee in his brief in this action in support 
of appellee's contention, rejected by the Court, that the northern part of 
the Reserve was open to oil and gas leasing prior to 1958. Appellee's 
brief stated: 
"It should be noted that, with respect to oil and gas 
leasing on this very reserve, in Duesing v. Udall 
(No. 17,358), now pending before this Court, some . 
50 applicants, as well as the Secretary, have assumed 
that land included within the 1941 withdrawal has at all 
times since been open for the filing of lease offers. "" 
(Appellee's Brief, p. ll n. 2.) 
Thus, even assuming the appellee is correct on the effect of the present 
decision on the Duesing cases, this provides no new ground for rehear- 


ing beyond that expressly urged by appellee prior to the Court's decision 


herein. 


3. The Duesing cases involve different parties, lands, and issues 


to those of the instant case. The dissimilarity of parties spenvades any 
res judicata effect of the present decision. Furthermore, the lands in- 
volved in the present case lie in the northern portion of the Moose Reserve, 
while all of the lands involved in the Duesing cases are ioested in the south- 
ern portion of the Reserve which the Secretary's order of July 24, 1958 
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* See also appellants' Answer to the Petition to Intervene, filed herein 
by appellant in case No. 17, 358, Duesing v. Udall 


re not opened to oil and gas leasing.'"' 


he Duesing cases is whether the Secretary acted 


Reserve closed 


SSOmUSE 


mt case would precluée an adjudi i that the southern 
lease offers. 

The suggestion by the appellee that the opinion ''might jeopardize 

procucing oil wells made under leases applied for during 

the perio€ in question provides no ground for rehearing. If the appellee 
meens 10 reler to the effect of the present decision on leases to lands 

- involved in the present action, it is clear that 

this involves 2 completely separate case clearly not relevant to the pre- 
sent case.* Li, : . hand, the appellee means to refer to any 

drilling activity on the lands under adjudication in this case, ** 


could not bear on the merits of the Court's decision. In Pan American 


Petroleum Corp. v. Pierson, 264 F.2d 649, 655 (10th Cir. 1960) the 


The issue there would be whether leases issued under an erroneous 
construction of law not contested by counter applicants for leases are 
subject to retroactive invalidation. See Safarik v. Udall, 113 U.S. 
App. D.C. 68, 304 F.2d 944 (1962)cert. denied 371 U.S. 901. 
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As of the date of this Court's decision on September 19, 1963, appellants 
had no notice or knowledge of any drilling activity or other investments 
by any of the adverse lease holders in the lands nor was any such activ- 
ity suggested either in this Court, the court below, or in the proceedings 
before the Secretary. 
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Tenth Circuit relied on a similar type of argument to support its con- 
clusion that the Secretary of Interior had no authority to administra- 
tively cancel outstanding leases without judicial proceedings. ‘The 
Supreme Court overruled this conclusion in Boesche v. Udall, : 83 S. 

Ct. 1373, 10 L ed. 2d 491 (1963) in affirming a decision of this circuit 
(112 App. D.C. 344, 303 F.2d 204), noting that in proceedings ‘by com- 
peting applicants for the same land the opponent lessee is fully notified 
under Departmental regulations of the administrative proceedings which 


are subject to judic‘al review (See 10 L ed. 2d at 499-500). In: this case 


each of the adverse lease holders to appellants* was notified of these 


proceedings pursuant to the Department's regulations.** These adverse 
lease holders, while having a right to seek timely intervention in the 
subsequent judicial review proceedings in the District Court, ieee Safarik 
v. Udall, 113 U.S, App. D.C. 68, 304 F. 2d 944, 948 cert. denied 3710 

S. 901) made no effort to intervene. Having waived this right they should 
not in effect be heard now in the guise of a petition for rehearing by the 


Government. 


* Appellants' offers were filed prior to the issuance of these leases. 


*k In addition, a copy of appellants’ Petition for Exercise of Supervisory 
Authority was served by certified mail on each of the adverse lease 
holders. 


For these reasons, the Court should deny the petition. 


Respectfully submitted. 


Robert L. McCarty 
McCarty and Wheatley 
1203 Walker Building 
Washington D. C. 20005 


Attorneys for Appellants 


October 4, 1963 


CERTIFICATE OF SERVICE 
I hereby certify that two copies of the foregoing appellants’ Answer 
to Petition for Rehearing was served on Edmund B. Clark. Justice 
Department, Washington, D. C., 20530, Attorney for Appellee by de- 
positing in the mail, postage prepaid. and one copy to Max Barash. 
Attorney for Bert F. Duesing, Appellant Case No. 17,358 by Pookie 


in the mail, postage prepaid, this 4th day of October, 1963. 
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/ charles F. Wheatley, Jr. 


